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Consumers are increasingly taking an interest in the
conditions under which goods are produced and ser-
vices are provided. They are keen to ensure that their
consumer behaviour is as sustainable as possible, yet
at the same time they also want to benefit from un-
encumbered consumption which is as convenient and
hassle-free as possible. This leads to conflicts which
are not only the subject of social debate but are also
reflected in legal issues. Although sustainability has so
far been enshrined in environmental law, attempts to
establish a solid basis for it in consumer law are few
and far between and still only in their infancy. The re-
sulting issue, whereby consumer law is focused heavily
on the conclusion of contracts at a time when sustaina-
ble consumption is gaining increasing importance, will
be illustrated in this paper using a particular example:
the issue of returns in e-commerce.

In 2019, e-commerce accounted for 10% of total retail
revenue in Germany. In absolute terms, it is current-
ly worth EUR 72,6 billion. More than 80 % of Germans
aged between 14 and 69 shop online. All forecasts sug-
gest that this sales channel will only continue to grow.
However, as e-commerce surges, so too does the num-
ber of returns that are made. Approximately 12 % of all
ordered items and approximately 45% of textiles and
footwear ordered online in 2018 were returned by con-
sumers. The total cost to the industry for these returns
is an estimated EUR 5.46 billion. This is more or less
equivalent to the gross annual salary of 138,000 people.
One of the main reasons why this figure is so high is
the fact that consumers can withdraw from the con-
tract within 14 days of taking physical possession of the
goods without any reason and subsequently recover the
purchase price and, normally, the shipping costs from
the company concerned. In most cases, the company
will even cover the return shipping costs.



A holistic examination of all the regulations that ap-
ply throughout product life cycles, from production all
the way through to anticipated recycling, shows that
the stages, which tend to receive less attention, well
before and long after contract conclusion, are subject
to different legal requirements, nationally and inter-
nationally. At present, consumers have virtually no
chance at all of obtaining an overview of the applicable
rules or, in particular, finding out the conditions under
which the products they have purchased online were
manufactured or transported and whether or how they
will be recycled.

Expanding and building on existing consumer law to in-
corporate sustainable consumption simply by including
additional obligations to provide information and clari-
fication will not work. The provisions of environmental
law and consumer law need to be intertwined and inter-
connected. The Advisory Council for Consumer Affairs
intends to make initial headway with that Herculean
task by means of this policy brief.

Keywords

The responsibilities of companies, the legislature and
consumers need to be evenly rebalanced if we are to
find a way to become a sustainable consumer society,
as contradictory as that may sound. All stakeholders
need to play their part. The Advisory Council for Con-
sumer Affairs will set out the pros and cons of potential
approaches for promoting sustainable consumption:
introducing incentive schemes, empowering consum-
ers by giving them the tools to act responsibly (using
boosting or nudging), imposing taxes on resources,
encouraging voluntary commitments, introducing an
obligation for consumers to bear the costs of return-
ing any products which are free from defects, imple-
menting technological solutions to reduce the number
of returns and introducing supply chain legislation.
Whichever option turns out to be the most attractive,
transforming the economy with a view to increasing
sustainability will require extensive and in-depth politi-
cal and social debate in order to lay the foundations for
the necessary legislative changes. This kind of trans-
formation should not only take place at supranational
level but also be driven at national level.
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The types of consumer policy, environmental policy,
consumer law and environmental law that shape and
dominate political debate today emerged almost simul-
taneously in the 1960s. Consumer law dates back to
President John F. Kennedy’s special message to Con-
gress on protecting the consumer interest in 1962.1
Policy and ideology are manifested in the rhetoric of
consumer rights, the idea that consumers must be af-
forded rights in order to be able to assert themselves
within the consumer society. The past six decades have
seen significant developments and improvements in
consumer rights, and consumer law has become a
fully-fledged field of law in its own right. However, so
far, no universal, all-encompassing definition for the
term “consumer law” has emerged, and there is no
crystal-clear dividing line preventing it from ever over-
lapping with other fields of law. This is, in particular,
due to the fact that Germany does not have a separate
legal code for consumer law and, instead, the respec-
tive provisions are dispersed throughout many different
legislative acts. Even in EU Member States which do
have a separate consumer code, such as France and
Italy, it still does not feel as though consumer law, as a
separate notion, is built on its own solid, free-standing
foundations. It is predominantly a body of laws, the very
basis of which is grounded in and underpinned by the
legal provisions of national civil codes, and which would
fall short without this reference system.

The definition of consumer protection laws set out in
Section 2 (1) of the German Injunctive Relief Act (Unter-
lassungsklagengesetz, UKLaG), as “provisions [...], which
serve to protect consumers”, provides a certain amount
of help and guidance. The general understanding is that

consumer law in particular includes the special provi-
sions of consumer contract law set out in Sections 312 et
seqq., 355 et seqq. and 310 (3) of the German Civil Code
(Biirgerliches Gesetzbuch, BGB) as well as the special
rules added in the case of individual contract types such
as Sections 474 et seqq., 491 et seqqg. and 657a et seqq.
of the Civil Code. There is also a variety of statutory pre-
ventive consumer protection provisions set out in pub-
lic law,? for example regulations concerning consumer
protection standards and their enforcement under ad-
ministrative law as well as, for example, pharmaceutical
law and food law. The far from conflict-free relationship
between consumer law and environmental law has been
well-documented since at least the 1990s.> Consumer
law and consumer policy are rooted in the idea of unen-
cumbered consumption. Consumer rights are designed
to ensure that defective products can be repaired or ex-
changed. Rights of withdrawal in the case of direct sell-
ing, distance selling, time-sharing and consumer credit
enable consumers to terminate undesirable contracts,
even if it is simply because they have found a better, i.e.
cheaper, offer after concluding a contract.

Environmental policy, environmental protection and
environmental law promote a different philosophy and
pursue a different aim: protecting nature from potential
risks posed by production-led consumer society.* Envi-
ronmental law and consumer law cover cross-cutting
issues, but their regulations have so far been passed,
by and large, without any reference to each other. The
rise of sustainability as a political concept (since the
Brundtland Report in 1987 through to the drafting and
adoption of the international Sustainable Development
Goals in 2015 - the 2030 Agenda) has not had any fun-

1 Schrader, U,, Liedtke, C., Lamla, J., et al., Verbraucherpolitik fiir nachhaltigen Konsum - Verbraucherpolitische Perspektiven fiir eine nachhaltige

Transformation von Wirtschaft und Gesellschaft [Consumer policy for sustainable consumption - consumer policy perspectives for a sustainable

transformation of the economy and societyl, 2013; Von Hippel, E., Verbraucherschutz [Consumer protection], first edition 1974, printing the

documents relevant to the historical origin.

2 Schmidt-Kessel, M., Lehrbuch Verbraucherrecht [Consumer law manual], 2018, p. 6.

3 Kramer, L., Micklitz, H. W., and Tonner, K., Law and Diffuse Interests in the European Legal Order, Liber Amicorum Norbert Reich, 1997.
See also Liedtke, C., Baur, N., Dehmel, S., et al,, Nachhaltigen Konsum und nachhaltige Produktion erméglichen - Empfehlungen fiir die
Verbraucherpolitik [Enabling sustainable consumption and sustainable production - recommendations for consumer policyl, 2020;
European Commission, Action Plan for sustainable consumption, production and industry, 2008.



damental impact on the lack of conceptual and sys-
tematic connection or lack of interpenetration between
both legal areas. That is not to say that there have not
been any attempts in consumer law to incorporate the
environment and sustainability into existing legal pro-
visions.® Whatever the level of importance attached to
the Sustainable Development Goals, much more needs
to be done than simply continuing with the current “ap-
proaches” towards sustainable consumer rights. Con-
sumer law in its current format, having been contin-
uously developed over several decades, needs to be
completely re-evaluated and redefined.¢

Sustainability is understood to be a transformation-
al goal in the sense of the 2030 Agenda. According
to the 2030 Agenda, sustainable development is de-
velopment that meets the needs of the present with-
out compromising the ability of future generations
to meet their own needs.” It has three dimensions -
an economic dimension, a social dimension and an
ecological dimension. Despite the fact that specific,
cross-policy, globally recognised international goals
have existed since 2015 (in the form of the SDGs or
Sustainable Development Goals), their incorporation
into the legal bases of consumer law has so far, at
best, been very limited. SDG 8 “Promote inclusive and
sustainable economic growth, employment and decent
work for all” and SDG 12 “Ensure sustainable con-
sumption and production patterns” take sustainable
development of the production-led consumer society
into consideration.®

At first glance, the term “sustainable consumption”
sounds like an oxymoron that is trying to combine what

are, based on a traditional understanding, conflicting
and competing goals. In order to resolve this contra-
diction in terms, both legal concepts need to be seen
as two sides of the same coin, coordinated and syn-
chronised, and intertwined and interconnected. This
will require exploring the dividing lines of legal argu-
ments. Legal experts who want to see the two com-
bined under existing law or want to see consumer law
be further developed and reshaped with environmental
goals argue for consumer rights to be developed and
expanded in such a way as to help achieve sustainable
consumption.” With this type of outlook, the achieve-
ment of sustainability would depend on the use and
exercise of consumer rights. Rights would basically be
extended to cover and include sustainability. For there
to be any real change, much more needs to be done.
Consumers must actively take responsibility for their
own consumption, just as manufacturers must take
responsibility for achieving sustainable production and
the legislature must take responsibility for providing a
proper legal framework." Neither the responsibility of
consumers nor that of manufacturers for sustainable
consumption has so far been reflected in consumer
law. A key consumer policy issue is how to promote re-
sponsible and sensible consumer behaviour in terms
of sustainability. Widely discussed incentive schemes
(boosting' and nudging'?), which are often associated
with the idea of educating consumers and improving
people’s understanding of sustainable development,
are of interest here.”™

The SDGs do not directly address consumer law at any
point. However, as a cross-cutting issue they do provide
a solid starting point from which to begin realigning

5  Overview in Halfmeier, A.,, Nachhaltiges Privatrecht [Sustainable Private Law], Archiv fir die civilistische Praxis (AcP), Vol. 215, 2016, p. 717.
6 Micklitz, H. W., Squaring the Circle? Reconciling Consumer Law and the Circular Economy, in: Keirsbilck, B., and Terryn, E. (eds.), Consumer

Protection in a Circular Economy, 2019, p. 321.

7  This definition in particular dates back to the Brundtland Report of the UN World Commission on Environment and Development.
Liedtke, C., et al., Nachhaltigen Konsum und nachhaltige Produktion erméglichen [Enabling sustainable consumption and sustainable production],

2020.

9  Tonner, K, Gawel, E., Schlacke, S., et al., Gewéhrleistung und Garantie als Instrumente zur Durchsetzung eines nachhaltigen Produktumgangs
[Warranty and guarantee as instruments for ensuring sustainable handling of products], Verbraucher und Recht (VuR), 2017, p. 3; as well as in the
European context: Keirsbilck, B., and Terryn, E. (eds.), Circular Economy and Consumer Protection, 2019.

10 Schrader, U, et al,, Verbraucherpolitik fir nachhaltigen Konsum [Consumer policy for sustainable consumption], 2013, pp. 6 and 17.

11 Max Planck Institute (MPI) for Human Development, Starkung von Entschiedungskompetenzen [,Boosting ] [Boosting Decision Making].

12

Sunstein, C.R,, and Reisch, L.A., Trusting Nudges: Toward a Bill of Rights for Nudging, 2019; German Federal Environment Agency (Umweltbundes-
amt, UBA), Nudge-Ansétze beim nachhaltigen Konsum: Ermittlung und Entwicklung von Mafinahmen zum ,Anstoflen” nachhaltiger Konsummuster
[Nudging in the case of sustainable consumption: Identification and development of measures designed to “encourage” sustainable consumption
patterns], 2017.

Schrader, U, et al., Verbraucherpolitik fiir nachhaltigen Konsum [Consumer policy for sustainable consumption], 2013, p. 17.



and refocusing consumer law.’ Since it is primarily a
ministry of legislation, the German Federal Ministry of
Justice and Consumer Protection (Bundesministerium
der Justiz und fiir Verbraucherschutz, BMJV] is respon-
sible for upholding the rule of law, the importance of
which for achieving sustainable development is set out
in SDG 16 of the 2030 Agenda set of goals.” The Feder-
al Ministry of Justice and Consumer Protection is also
responsible for economic consumer protection, which
is interlaced and entangled with SDG 12 on account of
sustainability. The Federal Ministry of Justice and Con-
sumer Protection has a dual responsibility: as a minis-
try of legislation it is responsible for aligning legislation
with the sustainability goals, and as the ministry of con-
sumer protection it is responsible for the sustainable
development of consumer law. This paper therefore ad-
dresses the very core of the Federal Ministry of Justice
and Consumer Protection’s work.

So far, the sustainability debate has not yet truly
reached the realms of consumer law. Generally speak-
ing, no responsibilities on the part of consumers are set
out in consumer law; however, of course, consumers
must not deceive the other party to the contract, oth-
erwise they may be accused of fraudulent behaviour.
Conversely, consumers are not penalised by the legal
system for not exercising their rights, in particular their
rights to information. This way of thinking originated in
the consumer society of the 1960s and 1970s. In cas-
es of conflict, consumer rights are intended to protect
consumers from abusive corporate practices. From this
perspective, sustainability will crucially be achieved by
expanding and developing people’s rights to informa-
tion. If consumers decide to take it upon themselves to
act responsibly, they will need to be in a position to be
able to make sustainable consumption decisions, and
rightly so, i.e. they will need to make their purchasing

decisions in the light of potential environmental im-
pacts. Consumers’ rights and their personal respon-
sibility are therefore inextricably linked. An analysis
of the legal provisions will show that even consumers
who are willing to meet this challenge are confronted
with obstacles in terms of information policy and often
find that there are structural barriers too. In short, in
reality, it is virtually impossible for them to obtain the
necessary information to be able to make responsible
and sustainable decisions.™

However, the fundamental conflict between the envi-
ronment and consumption runs further and deeper."”
Despite the fact that the overwhelming majority of
consumers feel that sustainable development is, in
principle, worthy of support,' their actual consumer
behaviour often deviates from this principle.”” Con-
sumers therefore need to (be able to) assume greater
responsibility for their own behaviour. This assumption
of responsibility is theoretically not at odds with their
consumer rights. When people are presented with a
choice of different actions, they are also responsible
for their actions.?’ There is no suggestion here that
consumers alone should be unilaterally assuming re-
sponsibility. If anything, what is being suggested is a
sense of shared responsibility,2’ whereby no party is
primarily responsible, but instead there is an interplay
of mutual responsibilities between numerous stake-
holders such as companies, consumers, national and
international legislatures, associations and organisa-
tions. It is often argued that very few consumers can
actually afford to exercise responsible consumption.
Regardless of the fact that the proportion of income
which consumers spend on basic services has reduced
significantly in recent years, this line of thinking fails to
move away from traditional consumption patterns and
structures. Suppliers and, where applicable, the gov-

14 Federal Ministry of Justice and Consumer Protection, Ressortbericht Nachhaltigkeit: Bericht zum Stand der Integration der Rechts- und Verbraucher-
politik in die Agenda 2030 [Ministerial report on sustainability: Report on the status of the integration of legal policy and consumer policy in the 2030

Agendal, 2020.
15 Federal Ministry of Justice and Consumer Protection, 2020.

16 Liedtke, C., et al., Nachhaltigen Konsum und nachhaltige Produktion erméglichen [Enabling sustainable consumption and sustainable production],

2020.

17 Schrader, U, et al., Verbraucherpolitik fiir nachhaltigen Konsum [Consumer policy for sustainable consumption], 2013.

18 Capgemini Research Institute, Consumer Products and Retail: How sustainability is fundamentally changing consumer preferences, 2020; Price-
waterhouseCoopers (PwC), Surviving the Retail Apocalypse, What to learn from “Clicks-to-bricks”, 2019.

19 Barbarossa, C. and Pastore, A., Why environmentally conscious consumers do not purchase green products: A cognitive mapping approach, 2015;
this also includes studies which deal with the attitude/intention-behaviour gap.

20 Schrader, U., et al., Verbraucherpolitik fiir nachhaltigen Konsum [Consumer policy for sustainable consumption], 2013.

21 Schrader, U., et al., Verbraucherpolitik fiir nachhaltigen Konsum [Consumer policy for sustainable consumption], 2013.



ernment also need to be bolder and more innovative
in order to drive the transformation. Adopting sustain-
able behaviour should not be expensive or more ex-
pensive, quite the opposite. People must be given the
chance to act responsibly and sustainably, they must
be given a choice, and they must also be equipped with
the knowledge and ability to use this responsibly for
the benefit of sustainability. Politicians, businesses
and scientists are therefore required to do their part,
since they are the key stakeholders able to shape the
production and consumption system.

The Advisory Council for Consumer Affairs is acutely
aware of the responsibilities that need to be assumed
to ensure that the economy and policies focus prop-
erly on sustainable consumption. If the ambitious
2030 Agenda goals are to be achieved, businesses
and politicians but also consumers themselves will
need to assume responsibility. If only sustainably
produced products were ever made, our economic
system and our legal system and hence also the dis-
tribution and balance of responsibilities would look
very different.

The 17 global Sustainable Development Goals unani-
mously adopted by the UN in 2015 represent a unique
opportunity to place consumer law under the scrutiny
of sustainability. Under the leadership of its President,
Ursula von der Leyen, the European Commission has
committed itself to the Green Deal, to making a tran-
sition to and to refocusing the entire economy on sus-
tainability.? In the second half of 2020, climate change
and sustainability were named as the central focus of
Germany'’s Presidency of the Council of the European
Union. In view of the ever-changing socio-economic
environment, consumer policy and consumer law must
also increasingly consider how sustainable consumer
law could and should look.

The Advisory Council for Consumer Affairs will use the
example of e-commerce to demonstrate that a holis-
tic approach is required in order to be able to provide
an adequate response for achieving sustainable con-
sumption. Consumer policy and, in particular, con-
sumer law often draw on and focus on contracts and/
or the prior stage, namely advertisement, and/or the
subsequent stage, namely withdrawal from the con-
tract. They are therefore stuck with a one-dimensional
perspective of this two-sided relationship. The sustain-
ability requirement will be met only with an approach
which analyses the entire product life cycle, from pro-
vision of the raw materials through to production and
all the way through to recycling. By carrying out a ho-
listic analysis of e-commerce, the Advisory Council for
Consumer Affairs intends to make a solid contribution
to the debate and hence help achieve holistic legisla-
tion which focuses heavily on this cycle. E-commerce
is ideal for illustrating the issues involved because it
is easy to define, is currently experiencing extremely
dynamic growth and is increasingly international in na-
ture. The problems involved are evident, and the con-
flicting priorities and trade-offs between consumption
and the environment are clear. There are no signs of
any swift solutions on the horizon, and so an open so-
cio-political debate is all the more necessary. In order
to provide a solid basis for this debate, first of all the
empirical foundations of e-commerce will be present-
ed and the relevant legal provisions of consumer con-
tract law will be summarised. The Advisory Council for
Consumer Affairs would subsequently like to broaden
the perspective and, in addition to the legal provisions
specifically relevant to e-commerce, also incorpo-
rate the provisions applicable to trade in goods as a
whole in order to enable the aforementioned holistic
approach to be achieved. Potential solutions will then
subsequently be set out.

22 The Commission intends to submit legal and non-legal proposals. The main thrust is still not clear, so it is not yet possible to say whether the Com-
mission will undertake a paradigm shift, i.e. away from developing and expanding consumer protection through more and more rights to information.



II. EMPIRICAL FOUNDATIONS OF E-COMMERCE

Il. Empirical foundations of

e-commerce

1. Revenue and product
groups

Over the past 15 years, e-commerce has experienced
significant growth in Germany. In 2008, it accounted
for just under 3% of retail revenue, but that figure has
now increased to more than 10%.% Interactive trade
as a whole (which includes online sales of goods and
services as well as orders placed in writing and over
the telephone) was worth EUR 94 billion in Germany in
2019.24 E-commerce in goods accounted for by far the
largest proportion of that (EUR 72.6 billion),? which is
why the following remarks will focus solely on this. The
trend shows that the sector is expected to experience
further growth. Gross revenue increased by 11.6% in
2019 compared to the previous year.?

Recent development: Due to the coronavirus crisis,
58 % of online traders stated in April that they were
suffering a drop in sales, whereas 31 % reported an
increase.?’” The number of packages being sent in-
creased since stricter measures were introduced
on 13 March by 90% by 6 April 2020.2% An increase
in sales is being recorded in particular in the case of
items relating to healthcare, items relating to pas-
times that can be enjoyed at home and home office
accessories.” Experts predict that some of the sales
revenue lost by physical retail stores to e-commerce
will permanently remain with e-commerce even once
the physical stores have reopened.*

Itis already the case that 66 % of Germans aged over 14
and more than 80 % of Germans aged between 14 and
69 shop online.®" The product groups with the highest
sales figures in e-commerce are textiles (25.6 %) and
consumer electronics (28.7%).%? Just under a fifth of
goods currently purchased online are supplied from
other EU Member States, whereby it can only be as-
sumed that international mail-order trade will continue

23 German Economic Institute (Institut der deutschen Wirtschaft, IW), Report 33/19: Lage und Trends im deutschen Online-Handel [Situation and

trends in German e-commerce], 2019.

24 German E-Commerce and Mail Order Association (Bundesverband E-Commerce und Versandhandel Deutschland, bevh), press release from
21 January 2020: Vielbesteller treiben E-Commerce-Umsatz in 2019 auf neuen Héchststand [Consumers who order a lot online drove e-commerce

revenue to record levels in 2019].
25 German Economic Institute (IW), 2019.
26 German E-Commerce and Mail Order Association (bevh), 2020.

27 Handlerbund (German association of online retailers and service providers), Studie Teil 2: Coronavirus 2020 — Auswirkungen im Online-Handel

[Study part 2: Coronavirus 2020 — Effects on e-commerce], 2020.

28 Sendcloud, Corona-Krise im E-Commerce: Die Auswirkungen auf den Onlinehandel und Onlineh&ndler [The coronavirus crisis and its impacts

on e-commerce and online retailers].

29 Sendcloud, Corona-Krise im E-Commerce [The coronavirus crisis and its impacts on e-commerce and online retailers].

30 Bulwiengesa, Auswirkungen des Shutdown auf die Einzelhandelsmieten [The effects of lockdown on rent prices for retail spaces], 2020.

31 German Retail Federation (Handelsverband Deutschland, HDE), Online Monitor 2020, 2020.

32 German Retail Federation (HDE), 2020; Cologne Institute of Trade Research (Institut fiir Handelsforschung, IFH K&In) in, Online-Anteil am Gesamt-
umsatz nach Warengruppen [Online share of total revenue by product group], 2018.



to grow.® The number of parcel, express and courier
shipments increased in Germany in 2018 to over 3.5 bil-
lion.3* In the national B2C market, the number of ship-
ments increased by 7.4 % from 2017 to 2018.%

A significant proportion of goods ordered online are
sent back to traders for various different reasons as
returns.

In 2018, approximately 280 million packages and 487
million items, i.e. 16.3% of delivered packages and
12.1% of ordered items, were returned.® However, the
percentage of returned items varies heavily depending
on the product group in question. As such, this figure is
comparatively high in the textiles and footwear group
(45.1 % of packages and 21.0% of items), whereas con-
siderably fewer consumer electronics are returned
(5.6 % of shipments and 5.1 % of items).%

The main reason could be that customers do not get the
opportunity to try clothing or footwear on when they buy
online. There are no standard fits for the precise length
and width of items, which means that the items often
do not meet customers’ expectations despite sizing in-
formation being provided.*®

The costs of returns are, on average, EUR 11.24 per
returned item (EUR 5.67 transport costs + EUR 5.57
processing costs) or EUR 19.51 per return shipment,
i.e. returned package (EUR 9.85 transport costs +
EUR 9.66 processing costs).?’ According to traders,
the biggest cost drivers are transport costs, dimin-
ished value and the time and effort involved in in-
specting returned goods.*°

The total cost of returns for the industry is estimated
to be EUR 5.46 billion per annum.*'

Despite this, in 2019, just 15% of traders charged
their customers return shipping fees. A further 4%
plan to introduce them. The majority of traders (81 %)
do not charge any fees, nor do they intend to intro-
duce them.”? Whether or not companies charge return
shipping fees varies heavily depending on their size:
the smaller the trader, the more likely it is to charge
return shipping fees.®®

Returns inevitably result in increased transport vol-
umes. The Returns Management Research Group
at the University of Bamberg has discovered that re-
turning goods ordered online alone produces 238,000
tonnes of CO; equivalent.* This equates to 0.0262 % of
Germany’s total carbon emissions.

33 German Economic Institute (IW), 2019; Handlerbund, E-Commerce Weltweit: Recht & Steuern [E-commerce around the world: Law & taxes], 2019.
34  German Parcel & Express Logistics Association (Bundesverband Paket & Express Logistik, BIEK), Kurier-Express-Paketdienste-Studie (KEP-Studie)
[Courier, express and parcel services study (CEP study)], 2019; this also covers B2B and C2C shipments; however, the proportion of these remained

the same as in the previous year.
35 German Parcel & Express Logistics Association (BIEK), 2019.

36 Returns Management Research Group at the University of Bamberg, Retourentacho 2018/19 [Returns speedometer 2018/2019], 2019c.

37 Returns Management Research Group, 2019c.

38 Pur, S., Weinfurtner, S., Wittmann, M., et al., Retourenmanagement im Online-Handel - Das Beste daraus machen [Returns management in

e-commerce - How to make the best out of a bad situation], 2012.
39 Returns Management Research Group, 2019c.
40 Returns Management Research Group, 2019c.
41 Returns Management Research Group, 2019c.

42 Returns Management Research Group at the University of Bamberg, Praventives Retourenmanagement und Riicksendegebiihren [Preventive

returns management and return shipping fees], 2019a.
43 Returns Management Research Group, 2019a.
44 Returns Management Research Group, 2019a.



What happens with the items that are returned to trad-
ers largely depends on their value and condition. Some
of the goods may be immediately resold as new goods,
whereas others will need to be refurbished before they
can be sold or may simply be resold as B-stock prod-
ucts.*> Approximately 4% of returns, i.e. around 20
million returned items, were disposed of, i.e. thrown
away, in 2018.% These figures are based on a survey of
online traders. No information is available as to how
representative the data are. The traders who responded
named the following as reasons: the items could not be
technically refurbished (53 %), refurbishment was not
cost-effective because the financial outlay for donating
them would have been higher than that for disposing
of them or there were no recipients to which to donate
them (40 %), or the trademark proprietors and patent
owners have prohibited any further use (5%).*’ In 80 %
of cases, the value of the goods that had been disposed
of was less than EUR 15, which may be a reason why
55% of traders estimated the costs of disposing of
goods to be just EUR 0.85 per item, though they do not
actually keep any statistics themselves.*®

45 Pur, S. etal.,, Retourenmanagement im Online-Handel [Returns management in e-commerce], 2012.

46 Returns Management Research Group at the University of Bamberg, Retourenentsorgung [Returns disposal], 2019b.
47 Returns Management Research Group, 2019b.

48 Returns Management Research Group, 2019b.



Consumer law, which falls under civil law, focuses
squarely on contractual provisions which take the sit-
uation at the time of or prior to contract conclusion
into account. In this context, regulatory shortcomings,
in terms of obligations to disclose sustainability-relat-
ed information, become particularly clear.*’ However,
an analysis of all the provisions that cover the product
life cycle reveals the whole dilemma of a regulato-
ry philosophy which subjects each of the respective
stages to different requirements, without these reg-
ulations being aligned with each other, let alone with
consumer law.

a) Contract conclusion

E-commerce between consumers and companies pri-
marily concerns the supply of goods in exchange for
money. The parties involved will routinely want to con-
clude a purchase agreement or sales contract in ac-
cordance with Section 433 of the Civil Code [cf. Article 2
(5) of Directive 2011/83/EU).%

For this to happen, an offer needs to be made and ac-
cepted. If a trader presents its products on its website
or on an online marketplace, this is usually a case of
invitatio ad offerendum (legally non-binding invita-
tion for an offer to be made, also known as an invi-

tation to treat).! The customer informs the trader of
their intention to enter a legally binding relationship
and their willingness to pay for a specific product and
hence makes an offer. In accordance with Section 312j
(3] of the Civil Code and Article 8(2) of the Consumer
Rights Directive, for this to happen, in the relationship
between consumers and traders, consumers must
explicitly acknowledge the obligation to pay, usually
by clicking a button labelled with the words “order and
pay” or “order with obligation to pay” or a correspond-
ing unambiguous formulation.

There are various different ways in which traders can
accept offers. Most companies send an order confir-
mation by e-mail or stipulate a specific action in their
General Terms & Conditions, for example shipment of
the goods, which is deemed to imply acceptance.*? If it
is not explicitly stated that the contract has been ac-
cepted, this may also be implied through shipment of
the goods or a request for payment.®

In e-commerce, it is generally agreed that the trader
will not deliver the goods to the customer’s address it-
self but will properly package the goods and hand them
over to a carefully selected haulage company which will
then deliver them to the customer (“obligation to send”
as opposed to “obligation to bring”).5 The parties typi-
cally agree who must pay the shipping costs by means
of the General Terms & Conditions.

49 See also Liedtke, C., et al., Nachhaltigen Konsum und nachhaltige Produktion erméglichen [Enabling sustainable consumption and sustainable

production], 2020, p. 27.
50 Hereinafter referred to as the Consumer Rights Directive.

51 Munich Commentary on the German Civil Code (Miinchener Kommentar zum BGB, MiiKoBGB)/Busche, Section 145 margin no. 14.
52 Fohlisch, C, and Stariradeff, T., Zahlungsmittel und Vertragsschluss im Internet [Payment method and contract conclusion online], Neue Juristische

Wochenschrift (NJW]), 2016, pp. 353 and 354.

53 Fohlisch, C., and Stariradeff, T., Zahlungsmittel und Vertragsschluss im Internet [Payment method and contract conclusion online].
54 Beck Online Commentary on the German Civil Code (Beck'scher Online GroBkommentar, BGB)/Beurskens, Section 269 margin nos. 64 et seq.



b) Withdrawal from the contract

The principle of pacta sunt servanda (agreements must
be kept) applies in both German law (cf. Section 241
(1) of the Civil Code) and European law. This means
that the parties are bound by their agreement, in this
case the sales contract, and are obliged to achieve the
agreed performance. Legitimate withdrawal from the
contract in accordance with Section 355 (1) of the Civ-
il Code is deemed to be an exception to this principle.
Reliable figures regarding the exercising of the right of
withdrawal are yet to be obtained; however, the total
proportion of returns is known. In 2018, 16.3 % of de-
livered packages and 12.1% of ordered items were
returned; however, in addition to returns on account
of the exercising of rights of withdrawal, these fig-
ures also include, for example, returns on account of
deliveries of the wrong goods and deliveries of faulty
goods. Section 355 (1) of the Civil Code applies only to
consumer contracts, i.e. contracts between consum-
ers and traders, that have as their subject matter the
nongratuitous performance by the trader (Sections 312
(1], 310 (3) and 13 et seq. of the Civil Code; cf. Articles
2(1) and (2) and 3(1) of the Consumer Rights Directive).

As contracts in e-commerce are distance contracts
within the meaning of Section 312¢ (1) of the Civil Code
and Article 2(7) of the Consumer Rights Directive, in
accordance with Section 312g (1) of the Civil Code, the
consumer placing the order has a right of withdrawal
within the meaning of Section 355 (1) of the Civil Code
and Article 9 of the Consumer Rights Directive. In order
to exercise the right of withdrawal, the consumer must
unambiguously inform the trader of the withdrawal
from the contract, whereby it shall be sufficient for the
consumer’s declaration to set out the consumer’s wish
to be definitively released from the contract.

The declaration of withdrawal must usually be made
within 14 days of receipt, i.e. physical acceptance, of
the goods by the consumer (Sections 355 (2] and 356
(2] (1) of the Civil Code and Article 9(2](b) of the Con-
sumer Rights Directive). However, in accordance with
Section 356 (3], first sentence, of the Civil Code, the
withdrawal period does not commence prior to the
trader having informed the consumer in accordance

with the requirements of Article 246a Section 1 (2),
first sentence, no. 1 of the German Introductory Act to
the Civil Code (Einfiihrungsgesetz zum Birgerlichen Ge-
setzbuche, EGBGB). It expires at the latest 12 months
and 14 days following receipt of the goods (Section 356
(3], second sentence, of the Civil Code). Dispatch of the
declaration of withdrawal in good time is sufficient to
comply with the time limit (Section 355 (1), fifth sen-
tence, of the Civil Code).

The legal consequence of effective withdrawal is an-
nulment of the binding nature of the contract and the
transformation of the sales contract into a restitution
obligation (Section 355 (3), first sentence, of the Civil
Code and Articles 12 et seqq. of the Consumer Rights
Directive). The trader is obliged to reimburse the pay-
ments received from the consumer within 14 days of
being informed of the decision to withdraw from the
contract (Section 357 (1) of the Civil Code and Article
13(1) of the Consumer Rights Directive). In addition,
the trader must reimburse the standard delivery costs
if the consumer originally paid them (Section 357 (2)
of the Civil Code and Article 13(1) and (2) of the Con-
sumer Rights Directive]. The consumer must send
back the goods within 14 days of informing the trader
of the decision to withdraw from the contract (Section
357 (1) of the Civil Code and Article 14 of the Consumer
Rights Directive). It would appear that there are no fig-
ures available showing which traders charge costs and
which do not, and, if they do, how much they charge.

The consumer bears the costs of return shipment of
the goods only if the trader has informed the consumer,
pursuant to Article 246a Section 1 (2], first sentence,
no. 2 of the Introductory Act to the Civil Code, of this
obligation (Section 357 (6) of the Civil Code and Article
14(1)(2) of the Consumer Rights Directive).® Further-
more, the consumer shall be liable towards the trader
for any diminished value of the goods if the diminished
value results from the handling of the goods other than
what is necessary to establish the nature, character-
istics and functioning of the goods and the trader in-
formed the consumer of the conditions, time limits and
procedure for exercising the right of withdrawal (Sec-
tion 357 (7) of the Civil Code and Article 14(2) of the
Consumer Rights Directive).

55 More detailed information on costs and how they are borne in practice can be found on page 12.
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E-COMMERCE AND THE TRADE-OFF BETWEEN CONSUMER PROTECTION AND SUSTAINABILITY

c) Interim conclusion

The summary demonstrates that the provisions of
consumer contract law laid down in EU law set out
the parties’ rights and obligations in detail. However,
they contain almost no specific, targeted provisions
for achieving the Sustainable Development Goals, al-
though consumer contract law is otherwise tightly reg-
ulated to the greatest extent possible. The way in which
consumer contract law has been designed reveals a
traditional understanding of consumer law in which
the primary focus is the development and expansion of
consumer rights in order to enable unencumbered con-
sumption as part of e-commerce. Achieving sustaina-
ble consumption means addressing the responsibilities
of manufacturers, the legislature and consumers and

ensuring that they are evenly rebalanced. The e-com-
merce provisions under EU law, which were agreed by
the Member States together with the European Parlia-
ment, fail to do precisely that.

2. Legal bases from production
through to recovery

In order to gain an overview of the legal framework con-
ditions governing e-commerce with regard to textiles
and consumer electronics, thought needs to be given to
more than just contract law alone. A full picture can be
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Figure 1: European Environment Agency, Circular economy in Europe, EEA Report No 2/2016, 2016 (the layout has been modified).



achieved only by taking stock of all the legal provisions
that apply to the various different stages of a product’s
life cycle, from the cradle to the grave or, perhaps more
accurately, from the cradle to the cradle, so to speak,
i.e. from production through to disposal or recycling.
There are, in fact, a variety of different regulations re-
garding the manufacture, transportation, usage and
disposal of products.

This study focuses on consumer-related regulations
and those which are of particular interest from a sus-
tainability point of view. As such, there is a shift in per-
spective. In addition to German statutory rules, in the
light of the emergence of global supply chains, inter-
national conventions and contracts as well as voluntary
agreements of companies are also of key interest.

Identifying the relevant regulations relating to a prod-
uct’s sustainability can be hard even for legal experts.
The summary below is intended to do two things: pro-
vide a cross-sectional overview of the different regu-
lations that exist in each area and reveal the point in
time at which consumers can, must or should obtain
certain information regarding a product’s sustainability.
No claim is made as to the description’s completeness.
The sheer countless number of voluntary agreements,
labels and alliances at national, European and inter-
national level, which have at least an indirect impact
on a product’s overall sustainability credentials, means
that focus really needs to be centred on the essential
framework conditions.

a) Cultivation/extraction of raw materials and
production requirements

Before the actual product, for example a T-shirt or a
smartphone, can be produced, raw materials need to
be cultivated and harvested or extracted. South Africa,
South America and Asia are of particular interest here

as suppliers of raw materials but also as producers.%
A major issue in terms of information gathering can be
encountered as early on as this stage. Initial approaches
to resolving this issue have already been adopted, for ex-
ample the VDI Centre for Resource Efficiency (VDI ZRE)
has developed standards for raw material demand.%’

Most electronic devices are made from a variety of dif-
ferent metals extracted in numerous different coun-
tries. The same applies to the cultivation of textile
fibres. Country-of-origin labelling, which is relevant
from the point of view of consumers, is fraught with
extremely complex legal issues whereby national law,
EU law and world trade law become entwined and en-
tangled. In principle, the European economic order
and world economic order are based on a distinction
between product-related and process-related regula-
tions. From a global perspective, neither national nor
European regulations can have a discriminatory effect
on production outside of Europe. Whether and to what
extent standardised European labelling obligations
with regard to sustainable consumption are compat-
ible with the General Agreement on Tariffs and Trade
(GATT)/World Trade Organization (WTO] is still a con-
tentious issue. The desirable outcome from the per-
spective of consumers, i.e. disclosure of the country
of origin and perhaps even disclosure of the conditions
under which the respective raw material was extracted
or product was manufactured, is proving to be a legal
minefield.®

As manufacturers and sellers do not have to state
the countries from which the raw materials that have
been used originated, either on the finished product or
at any other point, even particularly attentive, obser-
vant and keen consumers cannot know which national
statutory regulations were applicable locally for the
extraction of the raw materials used in the product
that they are interested in purchasing.’” The issue is

56 International Resource Panel, Global Resources Outlook 2019: Natural Resources for the Future We Want, 2019; Munich Environmental Institute
(Umweltinstitut Minchen), Anbau von Baumwolle [Cultivation of cotton]; MISEREOR, the German Catholic Bishops’ Organisation for Development
Cooperation, et al., Fairer Abbau, gerechte Teilhabe [Fair extraction and equitable participation], 2013.

57 VDI Centre for Resource Efficiency (Zentrum Ressourceneffizienz, VDI ZRE), Ressourceneffizienz - Bewertung des Rohstoffaufwands [Resource
efficiency - Evaluation of raw material demand], VDI Standard 4800, Part 2, 2018; also consult the Resources Commission at the German Environ-

ment Agency (Ressourcenkommission am Umweltbundesamt, KRU).

58 Sankari, S.E., Collective valuation of the common good through consumption: What is (un)lawful in mandatory country-of-origin labelling of non-
food products?, in: Do Amaral Junior, A, Klein Vieira, L., and De Almeida, L. (eds.), Sustainable Consumption: The Right to a Healthy Environment,

2019, pp. 207-227.

59 As from 1 January 2021, however, new rules will enter into force regarding the importation of four “conflict minerals” into the EU from conflict-

affected and high-risk areas: Regulation (EU) 2017/821.



further complicated by the fact that raw materials are
traded on exchanges and platforms. Companies which
purchase raw materials on such exchanges and plat-
forms do not necessarily know and may not be able
to find out where the raw materials originated. The
same applies to the various different production stag-
es such as the spinning of raw fibres, textile finishing,
the extraction of metals from ore, the manufacture of
primary products and intermediate products, and the
assembly of electronic equipment. As part of global
value chains, production processes span networks
and cross national borders in order to make the best
possible use of different sites’ strengths and make
production as a whole more efficient.®® As such, it is
practically impossible to track and trace the statutory
regulations relating to the sustainability of the fin-
ished product in the countries of extraction, process-
ing and production. There is also another issue: even if
consumers knew which national statutory regulations
applied to the production of the product in question,
they could not be sure that compliance with the regu-
lations was actually ensured. Statutory sustainability
standards are, in fact, being gradually developed in
many developing countries; however, compliance with
the standards is not universally sufficiently controlled
or monitored by government authorities or independ-
ent NGOs.*’

If production is carried out in Germany, compliance with
the Technical Instructions on Air Quality Control (Tech-
nische Anleitung zur Reinhaltung der Luft, TA Luft]?,
the German Federal Ordinance on Immission Control
(Bundesimmissionsschutzverordnung, BImSchV]%, the
German Waste Water Ordinance (Abwasserverordnung,

AbwV]é and Regulation (EC) No 1907/2006% must be
ensured. In most cases, these environmental legal re-
quirements are rooted in EU law. In fact, the EU has
created a dense network of rules meaning that pro-
duction within the EU must meet specific protection
standards. However, even in the EU, legal requirements
and practical monitoring of such requirements can fall
by the wayside. However, a Member State is preclud-
ed from preventing imports from another EU Member
State on the sole ground that compliance with environ-
mental legal requirements is not efficiently monitored
in the EU country of origin.®

The reorganisation of the world economy with global
value chains and supply chains has increasingly fo-
cused political attention on the conditions under which
products from outside Europe, in particular from Asia,
Africa and South America, are made. This reorgani-
sation is improving not only the opportunities that
the manufacturer(s) and equipment suppliers have to
obtain information about the process flow throughout
the supply chain, but also the opportunities available
to consumers to do the same, not least with the help
of modern means of communication. Whether and to
what extent these opportunities for monitoring and ex-
ercising responsibility are actually utilised as part of a
legally binding framework is a whole other matter.

A standardised legal obligation for European compa-
nies to comply with humans rights standards and en-
vironmental standards throughout their supply chains
does not yet exist but is currently being discussed.®’
Currently, only France has established a cross-sec-
tor binding human rights and environmental stand-

60 Herr, H., etal., Wirtschaftliche Entwicklung und Arbeitsbedingungen in globalen Wertschépfungsketten [Economic development and working

conditions in global value chains], 2020.

61 Institute for Applied Ecology (Oko Institut), Working Paper 3/2018, Umweltschutz wahrt Menschenrechte! Deutsche Unternehmen in der globalen
Verantwortung [Environmental protection safeguards human rights! German companies and their global responsibilityl, 2018; German Federal
Environment Agency (Umweltbundesamt, UBA), Verantwortungsvolle Rohstoffgewinnung? Herausforderungen, Perspektiven, Losungsansétze

[Responsible mining? Challenges, perspectives and approaches], 2017.

62 The Technical Instructions on Air Quality Control are designed to safeguard against adverse environmental impacts from air pollution caused by

technical facilities.

63 The German Federal Ordinance on Immission Control (Bundesimmissionsschutzverordnung, BImSchV) governs the requirements applicable to

combustion plants with regard to the release of harmful substances.

64 The German Waste Water Ordinance (Abwasserverordnung, AbwV) sets out the minimum requirements for introducing waste water into bodies
of water from the sources named in the annexes. Annex 38, for example, covers textile manufacturing and finishing, and Annex 40 covers metal

working and processing.

65 The REACH Regulation is a European chemicals regulation concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals

(REACH).

66 Seejudgment of the Court of Justice of the European Union of 23 May 1996 — Case C-5/94.
67 European Commission, Study on due diligence requirements through the supply chain, 2020.



ard throughout supply chains for companies based
in France. Other EU Member States have isolated,
sector-specific regulations or regulations relating to
specific aspects of human rights or environmental pro-
tection.®® In Germany, the discussion surrounding the
introduction of supply chain legislation is still ongo-
ing. In view of the impacts of the COVID-19 pandemic,
the German Federal Ministry for Economic Affairs and
Energy (Bundesministerium fir Wirtschaft und Energie,
BMWi) is making the case for companies not to be put
under any extra pressure or burden, whilst the German
Federal Ministry of Labour and Social Affairs (Bundes-
ministerium fir Arbeit und Soziales, BMAS] is not alone
in its belief that sustainable supply chains will help
companies deal with crises such as the coronavirus
pandemic better.®” The National Action Plan (NAP) for
implementing the United Nations Guiding Principles on
Business and Human Rights does not contain any man-
datory provisions but simply makes requests of com-
panies and hence relies on voluntary commitments.”
No general voluntary commitment to comply with the
UN Guiding Principles exists for German companies.
However, there are numerous sector, association and
company-specific voluntary commitments. Their worth
depends crucially on whether the companies actually
fulfil the self-imposed obligations and publicly account
for them. There are, in fact, companies which are seiz-
ing the initiative themselves and playing a leading role
in developing sustainable production.”

As part of a monitoring process between 2018 and 2020,
the Federal Government reviewed companies’ execution
of the due diligence measures set out in the National
Action Plan. In the first survey phase (2019), just under
20% fulfilled the requests,’ and the assessment of the
second survey phase (2020) shows that just 13% to 17 %
of companies are fulfilling the requests relating to the
due diligence measures set out in the NAP.” The find-
ings are based on a survey of companies and a consulta-
tion with stakeholder groups. The findings are reportedly
subject to a multi-level plausibility check. In a press re-
lease issued on 14 July (the day on which the preliminary
findings of the second survey were presented), Ministers
Heil and Miiller stated that the arrangements in the
coalition agreement were now effective and that the in-
tention was still to introduce supply chain legislation in
the current legislative period.” The background to this
is that both the coalition agreement and the NAP state
that the Federal Government shall take further steps to
ensure statutory regulation of the human rights due dili-
gence measures if less than 50 % of companies fulfil the
requests set out in the NAP. The call for the introduction
of supply chain legislation is supported, for example,
by the Federation of German Consumer Organisations
(vzbv), the German Council for Sustainable Development,
which advises the Federal Government as an independ-
ent body of experts,’ and the Supply Chain Legislation
Initiative (Initiative Lieferkettengesetz), which consists of
more than 100 NGOs.”

68 For example, the United Kingdom (Modern Slavery Act, 2015); France (Loi relative au devoir de vigilance, 2017); the Netherlands (Child Labour Due

Diligence Act, 2019); as a whole, Salminen, J., and Rajavuori, M., Transnational sustainability laws and the regulation of global value chains: compar-
ison and a framework for analysis, Maastricht Journal of European and Comparative Law, 2019, Vol. 26, Issue 5, p. 602.

69 See press release from the German Federal Ministry for Economic Affairs and Energy (BMWi) from 12 June 2020.

70 See also the Federal Government guidelines for promoting deforestation-free supply chains passed in April 2020.

71 Business & Human Rights Resource Centre, Business Statement, Our responsibility in a globalised world: A call for mandatory human rights and
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72 German Federal Government, Monitoring des Umsetzungsstandes der im Nationalen Aktionsplan Wirtschaft und Menschenrecht 2016-2020
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At European level, the production of electronic equip-
ment is subject to the Ecodesign Directive’ which, in
conjunction with the respective product-specific imple-
menting measures, is intended to create, for example,
incentives for sustainable development, in particular
sustainable choice, sustainable use of raw materials
and sustainable manufacturing.’® Operators of ma-
jor facilities must also enter the emissions and waste
generated as a result of their production operations
in the EU in a Pollutant Release and Transfer Regis-
ter (PRTR)” which is freely accessible to the public at
no charge so that consumers can at least theoretically
obtain information on this aspect of production.®’ The
register provides information about specific facilities,
sectors and locations. After searching for a specific
facility, users are provided with a data set which con-
tains information on releases to air, water and land, and
transfers of pollutants and waste. Non-experts are un-
able to do much with the information; however, the for-
mat is currently being reworked, and the way in which
the information is presented will potentially be made
clearer and more accessible.

International conventions govern social sustainability in
order to establish a standard which is independent of
national regulations. The International Labour Organ-
ization (ILO) has, for example, developed a set of min-
imum Core Labour Standards. A total of 146 countries
have ratified all eight Core Labour Standards, meaning
that they now apply virtually worldwide.®’ However, the
standards are binding upon the states only as subjects
of international law. For them to apply directly to com-
panies, they would have to be transposed into national

law in the relevant country. In addition, the United Na-
tions®, the OECD® and the United Nations Global Com-
pact initiative® set out sustainability standards which
numerous multinational and national companies use as
guidance. Since the recommendations and guidelines
mentioned are not binding regulations, consumers
cannot be certain that products have been manufac-
tured in line with these principles.

In the light of this, numerous governmental and
non-governmental initiatives have been set up with
the aim of obliging traders and companies to moni-
tor compliance with certain sustainability standards
throughout the production chain themselves and
make a record of the monitoring that they carry out. In
addition to the more general sustainability initiatives
such as Fairtrade, there are also sector-specific and
production stage-specific initiatives such as Green
Button (Griiner Knopf) and the Partnership for Sus-
tainable Textiles and, in relation to the electronics in-
dustry, the Initiative for Responsible Mining Assurance
(IRMA). Given the variety of agreements, labels, part-
nerships and alliances, which are intended to guar-
antee different sustainability standards for different
production stages but which have not been aligned or
harmonised with each other, it is not always immedi-
ately obvious for whom which agreements apply and
whether they involve only non-binding guidelines or
provisions of a binding nature. Help is now at hand in
the form of several websites which provide an over-
view of the alliances and labels which are available for
a specific product or industry sector, for example the
Siegelklarheit.de project initiated by the Federal Gov-

77 Originally Directive 2005/32/EC, recast by means of Directive 2009/125/EC; transposed into German law by means of the Energy Consumption-
Relevant Products Act (Energieverbrauchsrelevante-Produkte-Gesetz, EVPG).

78 As awhole: Ries, F., Report on the implementation of the Ecodesign Directive (2009/125/EC), Committee on the Environment, Public Health
and Food Safety, 2018; Durand, P,, A longer lifetime for products: benefits for consumers and companies, Committee on the Internal Market and
Consumer Protection, 2017; Kemna, R., Wierda, L., and Aarts, S., Van Holsteijn en Kemna B.V. (VHK), Ecodesign Impact Accounting — Overview
Report 2016, prepared for the European Commission, 2016; Pietikdinen, S., Resource efficiency: moving towards a circular economy, 2014/2208
(IN1), Committee on the Environment, Public Health and Food Safety, 2015; Stamminger, R., and Geppert, )., Energielabel - Fluch oder Segen fiir
Verbraucher? [Are energy labels a curse or a blessing for consumers?], in: Bala, C., and Schuldzinski, W. (eds.), Der verantwortungsvolle Verbraucher:
Aspekte des ethischen, nachhaltigen und politischen Konsums [Responsible consumers: Aspects of ethical, sustainable and political consumption],

2015, pp. 109-121.

79 The German register can be consulted at thru.de. The reports are sent by the Member States to the European Commission and entered in the E-PRTR.

80 Users have various different options to choose from. They can either search for specific facilities or view a list of facilities within specific sectors
or in specific locations. As simply a data set with information regarding emissions of pollutants and waste is provided for each facility without any
comparative values for benchmarking, non-experts can find it difficult to extract much knowledge from it.
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and India have ratified seven and six of the Core Labour Standards, respectively.

82 United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect and Remedy"” Framework, 2011.

83 Organisation for Economic Co-operation and Development (OECD), OECD Guidelines for Multinational Enterprises, 2011.
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ernment or label-online.de which the Advisory Coun-
cil for Consumer Affairs mentioned in its Sustainable
Consumption policy brief.2® However, their very exist-
ence alone is proof that these labels and initiatives, or
rather, the overwhelming number of these labels and
initiatives is apparently not properly meeting consum-
ers’ need for information. As part of a survey, 72 % of
respondents said that they felt confused by the variety
of different labels.8 Only one in six respondents said
that they felt well informed about the labels applied
to products.®’

The certification mark which was designed in order to
provide quality labels with trade mark protection and
was enshrined in national law in 2019 also has the
potential to help remedy the situation. Its proprietor
can guarantee the existence of certain properties and
characteristics, for example sustainability aspects, for
goods and services for which the certification mark
has been registered. Mark applicants can obtain trade
mark protection only, for example, if they are inde-
pendent, i.e. they do not themselves supply the goods
and services certified by them, and they disclose the
standards to be met with regard to product features
and quality levels as well as the terms of use in a set of
rules governing use of the mark accessible to anyone
in the register of marks.8 It is still too early to be able
to gauge the effectiveness of the certification mark on
sustainability.

b) Pre-contractual stage, advertising and
pre-contractual information

Green claims are regulated by specific legal provi-
sions, primarily under EU law, which concern product
labelling but also possible infringements in the event
of the provision of false or misleading information.
These provisions cover a broad range of product-relat-
ed rules.®” General statutory rules governing environ-
mental advertising do not exist.”” The legal boundaries
for environmental advertising should be gauged in line
with the ban on misleading advertising in accordance
with Sections 3 and 5 of the German Act Against Unfair
Competition (Gesetz gegen den unlauteren Wettbewerb,
UWG]. Germany’s fair trading law is based on the Unfair
Commercial Practices Directive.”” It does not contain
any legally enshrined obligations to provide informa-
tion. Advertisers are not obliged to provide consumers
with clarification but they must also not mislead them.
This means that, if a company’s advert states that its
products are environmentally friendly and/or sustain-
able, it is not obliged to provide consumers with all the
intricate details as to why it deems the products to be
environmentally friendly, but, conversely, it also must
not mislead consumers by leaving out relevant pieces
of information, known as misleading by omission. It is
difficult to draw a clear line. In case law and also in the
debate surrounding the structuring of specific require-
ments, there is a tendency to impose increasingly strict-
er standards for advertising products as environmen-
tally friendly. The ban on misleading advertising can, in
specific situations, be converted into an obligation to
provide information, the scope of which is determined

85 Liedtke, C., etal., Nachhaltigen Konsum und nachhaltige Produktion erméglichen [Enabling sustainable consumption and sustainable production],
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by the courts.?? Advertising a product as being particu-
larly environmentally friendly is therefore permitted in
principle. However, strict requirements are imposed
in terms of the reliability of the advert’'s claims in the
specific case in question.” This is essentially measured
based on the expectations of the average consumer
taking the overall circumstances into consideration,
whereby the trader must not make any false statements
or provide other information suited to deception in rela-
tion to the product. Recently, the case law of the Court
of Justice of the European Union has shown a cautious
tendency to deviate from the practice of using the av-
erage consumer as a benchmark in favour of focusing
more heavily on the specific target group.” Whether this
change of direction will result in stricter requirements
for environmental advertising remains to be seen.

Not least spurred into action by the EU, the German
legislature has continuously expanded the range of ob-
ligations to provide information imposed on manufac-
turers and sellers. Despite how detailed pre-contrac-
tual obligations to provide information are for individual
contract types and individual legal remedies, there is
no regulation of product sustainability. In accordance
with Section 312d (1) of the Civil Code in conjunction
with Article 246a Section 1 (1), first sentence, no. 10 of
the Introductory Act to the Civil Code, companies are
obliged to provide consumers with information regard-
ing codes of conduct which apply to them (including,
for example, voluntary commitments to uphold human
rights and meet environmental standards throughout
the supply chain). However, in cases where presentation
options are limited in the distance contract (for exam-
ple contract conclusion via SMS), it is sufficient for such
information to be “made available in an appropriate
manner” (Article 246a Section 3 (2) in conjunction with
Section 4 (3] of the Introductory Act to the Civil Code). As
such, stating in the contract that further information is

available on the company’s website is sufficient.” Links
can be provided to the respective codes of conduct, or
the codes of conduct themselves can be inserted there.
However, the onus is on the consumer to take the in-
itiative and access the information. In all other cases
of distance contracts, a “media-compatible presenta-
tion” (Article 246a Section 4 (3), first sentence, of the
Introductory Act to the Civil Code) shall suffice. Where
contracts are concluded online, it is sufficient for the
company to provide a link to the relevant information
prior to the conclusion of the contract and for the con-
sumer to be able to click through on the website.? Even
here, the statutory regulation does not stipulate that the
consumer must have accessed the information prior to
concluding the contract, just that the consumer must be
able to access the information easily. This is partly on
account of legal barriers under European and interna-
tional economic law, although there is some leeway for
further national approaches. This will be discussed be-
low. The two product groups at the heart of e-commerce
will, first of all, be presented in more detail.

In accordance with Section 4 of the German Textile
Labelling Act (Textilkennzeichnungsgesetz, TextilKenn-
zG) in conjunction with Regulation (EU) No 1007/2011,
textile products may be placed on the market provided
that they have a label which details the fibre compo-
sition. This equates to a general obligation to provide
information prior to the conclusion of a contract. The
problem is that, although traders must essentially
state all the fibre constituents, a product can still be
described as being exclusively composed of the same
fibre if it contains no more than 2% of extraneous fi-
bres, provided this is technically unavoidable and is not
added as a matter of routine. Therefore, despite the
labelling obligation, consumers cannot tell whether a
product is really 100 % composed of the stated material
or whether it contains extraneous fibres. Also, if tex-

92 German Federal Court of Justice, Journal of Intellectual Property Law (BGH GRUR), 1991, pp. 548 and 549 — Umweltengel [Blue Angel, German
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recycled paper”); Rohnke, C., Werbung mit Umweltschutz [Advertising and environmental protection], Journal of Intellectual Property Law (GRUR),
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tiles are to be subsequently recycled, the question as
to whether the fibres are pure fibres or blended fibres
is extremely important, as complex and costly sorting
and separation operations may need to be carried out
before they can be reused.”” Other new issues are also
starting to emerge. Textile manufacturers are increas-
ingly incorporating electronics into clothing. This trend
is only in its infancy, and, although the main issue with
these products, which are referred to as “"wearables”
and “smart textiles”, concerns data protection, there
are also labelling implications.?

The European Environment Agency stipulates that it
must be possible for any materials and components that
are used to be cascaded, if not recycled, or be reintegrat-
ed into the biological cycle and contribute to protecting
the environment.”” As such, either textiles must be made
from biodegradable materials or the proper conditions
must be met during manufacturing to enable subse-
quent unmixed recycling.”® However, the development
of wearables is heading in the opposite direction. The
incorporation of electronics is presenting recycling com-
panies with problems that have so far not been resolved.
In theory, this falls within the scope of the Ecodesign Di-
rective. However, there has so far been a lack of corre-
sponding legal provisions regarding product design and
the placing on the market of such textiles.

The situation is similar with footwear whereby the mate-
rial labelling obligation under Section 10a of the German
Consumer Goods Ordinance (Bedarfsgegenstindeverord-
nung, BedGgstV) applies in conjunction with Directive
94/9/EC. Electronic equipment is subject to Sections 3
and 6a of the German Energy Consumption Labelling
Act (Energieverbrauchskennzeichnungsgesetz, EnVKG),
in accordance with which energy consumption-relevant
products must, when sold or advertised, be labelled with

energy efficiency classes and, where applicable, infor-
mation regarding their consumption of other resourc-
es. The real problem with regard to sustainability here
is once again the issue of combining materials such as
metals and plastics to form hybrids, as the materials can
no longer be separated during reprocessing.''

At this stage, the aforementioned labels and member-
ships of sustainability alliances come into play. If con-
sumers are particularly interested in a product’s sus-
tainability, they will need to pay close attention to its
sustainability credentials in the advertising and product
information. Assuming that the voluntarily provided in-
formation fulfils its purpose, there is still the issue that
consumers cannot verify whether manufacturers are ac-
tually achieving their own self-imposed goals. The certi-
fication mark has the advantage here that the independ-
ent mark proprietor is obliged to verify that the mark
users, i.e. those selling the certified goods and services,
continue to meet the standards set out in the mark pro-
prietor’s set of rules governing use of the mark.'"? If they
fail to meet those standards, use of the mark may be
revoked. As such, the mark proprietor adopts a de facto
monitoring and control function on behalf of consum-
ers. How this monitoring and control process will need
to look in practice remains to be seen.

c) Transportation, in particular from the
manufacturer to the wholesaler or trader and from
the wholesaler or trader to the customer

Information on how sustainable the transportation of a
product is, both from the production site to the premis-
es of the wholesaler or trader and from the latter to the
customer, is provided to customers only on a voluntary
basis. Online traders are not obliged to state where a
product was produced, where it is currently being

97 Friege, H., Leitfaden zur Wiederverwendung und Verwertung von Alttextilien [Guidelines for the reuse and recovery of used textiles], 2020; Bartl,
A., Recycling und Wiederverwendung von Fasern aus Abfallen [Recycling and reuse of waste fibres], Osterreichische Wasser- und Abfallwirtschaft
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Fitness-Apps [Unsporting behaviour: data protection shortcomings with wearables and fitness apps], 2017; Kopp, R., and Sokoll, K., Wearables am
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stored, what means of transport will be used to get it
to the end customer, how quickly it will be delivered or
whether the ordered items will be delivered in the same
package or separately. Mail-order companies are also
not obliged to reveal average carbon emission figures
or similar resource consumption data.

Legal provisions covering product packaging for shipping
purposes also exist. The German Packaging Act (Ver-
packungsgesetz, VerpackG), for example, states that the
extent of the packaging must be kept to a minimum (Sec-
tion 4 (1) of the Packaging Act), the materials used must
be reusable or recoverable (Section 4 (2] of the same Act),
and the packaging may be appropriately labelled in order
to enable the material used to be identified (Section 6 in
conjunction with Annex 5 of the same Act).

d) Post-contractual stage, in particular after-sales
promotion and product usage

The legislature is gradually taking more and more of an
interest in consumers’ usage of products, as there is
considerable potential here for influencing a product’s
overall sustainability credentials.’ Initial legal provi-
sions regarding the usage stage are set out in the EU’s
Digital Content Directive'® and the EU’s Sale of Goods
Directive'® from 2019, which must be transposed into
German law by 31 December 2021. Articles 7 (d) and
8 (2] of the Digital Content Directive and Article 7 (3)
of the Sale of Goods Directive set out an update obli-
gation for the product’s normal service life and/or for
a period of time agreed under the contract. The aims
set out in recital 32 of the Sale of Goods Directive for
achieving more sustainable consumption patterns and
developing a circular economy are only of limited legal
significance. Typically, the recitals are consulted and

used by the Court of Justice of the European Union in
its interpretation of the relevant provisions; however,
they cannot establish any separate obligations.

The European Commission’s Ecodesign Working Plan
2016-2019 specifies that requirements in terms of prod-
ucts’ durability, reparability und ease of reuse must be
taken into account when investigating possible Ecode-
sign implementing measures, as these product charac-
teristics depend in large part on the initial design of the
product.’ |n 2019, the first three Ecodesign implement-
ing measures were passed with provisions on the dura-
tion of the availability of and the delivery time for spare
parts as well as on the replaceability of spare parts
with commonly available tools for the product groups
of refrigerating appliances'”’, household washing ma-
chines and household washer-dryers'®, and household
dishwashers'”. The aforementioned provisions shall be
valid as from March 2021. Factors such as a product’s
service life and the way in which it is used influence
how sustainable it will actually be at the end of its life-
time. Companies can already have a positive influence
on their customers’ usage behaviour by providing them
with proper usage instructions, for example the wide-
spread inclusion of washing and ironing instructions for
clothes. If consumers know how best to wash and iron
an item of clothing, the product’s service life will be ex-
tended, which will, in turn, have a positive impact on its
sustainability credentials. However, a very distinct set of
problems are created if manufacturers recommend dry
cleaning in order to avoid any potential liability if items
are washed in a washing machine. Since it is clear that
the average consumer has only limited knowledge of
how to look after and maintain smartphones, washing
machines and dishwashers, there is significant potential
for increasing the durability of these products.'®

103 Also, Schlacke, S., Tonner, K., Gawel, E., et al., Nachhaltiger Konsum bei der Produktnutzung als Herausforderung rechtlicher Steuerung [Sustainable
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Another usage aspect is of relevance in the case of
consumer electronics. If, over time, a product be-
comes damaged, the customer’s decision as to wheth-
er to continue or stop using the product will crucially
depend on whether the product can, in principle, be
repaired and, if so, whether the repair can actually be
carried out in the case in question (for example wheth-
er the necessary spare parts are still in stock) and how
much it would cost. In response to a survey, 74% of
consumers said that they decided not to get their elec-
tronic equipment repaired due to the costs involved.'"
Consumers feel that a repair is worth doing only if the
value of the product after the repair has been carried
out is at least as high as the cost of the repair and/
or the repair will at least extend the product’s service
life. However, the manufacturer or trader would have
to and would have to be able to provide information
about the service life. As far as is known, there are
no figures available regarding the minimum value of
small appliances below which carrying out a repair is
deemed not to be cost-effective.

Despite discussing the minimum durability of products
as well as after-sales management and customer ser-
vices for decades, the Member States of the EU have
failed to agree on a set of common rules, with the ex-
ception of the limited provisions of the Digital Content
Directive and the Sale of Goods Directive. The latter at
least specify that the manufacturer must supply security
updates for the duration of the contract or, in the case of
a single act of supply, a period of time that the consum-
er may reasonably expect, given the type and purpose
of the digital content or digital service and taking into
account the circumstances and nature of the contract.'?
It is usually not in companies’ interests for consumers
to use products for as long as possible. On the contra-

ry, short product life cycles not only provide them with a
chance to differentiate themselves from the competition
but also provide them with an opportunity to generate
higher sales figures with new purchases. Companies
which are quick to innovate not only have a stronger
say in terms of pricing but can also potentially improve
their cost position through economies of scale and ex-
perience curve effects. Together, both lead to attractive
profits for innovative products. Consumers are ambiva-
lent, and their position changes depending on the prod-
uct. In the case of small items of electrical equipment,
which are the central focus of the study, consumers may
welcome and even demand technical innovation. Their
actual purchasing habits correspond with their desire
for sustainable products, expressed in surveys, only to a
limited degree.”™ On the other hand, there are also con-
sumers who leap frog, meaning that, when faced with
ever-shorter innovation cycles, they simply skip one
generation of the product in question.™

At the same time, there are also indications that com-
panies purposefully limit the service life and useful life
of their products and therefore induce premature age-
ing or a loss of functionality in order to encourage sales
of new products (known as planned obsolescence).'’
However, planned obsolescence could prove to be a
clever and useful move if it prevents wear from occur-
ring which would make recycling a product, individual
components or materials difficult or even impossible.
This would need to be accounted for by manufactur-
ers, communicated and justified to consumers and
integrated as part of a corresponding fair usage-fo-
cused product management and recycling programme.
Repairs can, of course, extend a product’s service life
and hence fundamentally improve its overall sustain-
ability credentials, but they can also create conflicts
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with aspects relating to sustainability and consumer
protection.' Looking at the overall picture, exchang-
ing a product for a newer, more innovative product can,
in individual cases, actually be more sustainable than
repairing an old device. It is detrimental to consumers
if repairs and a longer service life ultimately result in
higher purchase prices and reduced fulfilment of con-
sumers’ needs. However, the reverse is also true. The
ability to purchase products which have a short lifespan
at low prices is of little use to consumers. These con-
ditions should be taken into account when a product is
being created and designed. Requirements should, as
stated in the Ecodesign Working Plan 2016-2019, gov-
ern market access in a legally binding way.""’

Return fraud is a similarly problematic phenomenon.
This term is based on the assumption that, when cer-
tain returns are made, consumers are, in fact, abusing
the opportunity afforded to them under Section 312g of
the Civil Code''® and, for example, returning a wedding
dress, an evening gown or a metal detector which was
purchased in order to find a lost set of keys after a sin-
gle use and then requesting their money back from the
seller. Studies show that consumers’ proclivity for this
type of behaviour varies based on a number of different
factors such as gender, age and education."’

e) Cessation of use, in particular disposal and
reprocessing (refurbishment)

If a consumer decides to cease using a product, the
question arises as to what its future fate will be. An
overview of the different options available can be
found in the waste hierarchy set out in Section 6 of the
German Circular Economy Act (Kreislaufwirtschafts-
gesetz, KrWG).'® First in the order of preference is

waste avoidance, whereby, for example, the consumer
resells the product as a used, second-hand good.'”
If second-hand goods are sold by a trader, the trad-
er benefits from less stringent legal provisions com-
pared to the sale of new goods in that, in accordance
with Section 476 (2], second half-sentence, of the Civil
Code, the warranty can be limited to one year (and not
a minimum of two years as is the case with new goods).
Waste avoidance is followed in the order of preference
by preparation for reuse, i.e. refurbishment, of the
product so that it can once again serve its original
purpose.'??

Companies have recently emerged, in particular in the
area of electrical and electronic equipment, which pur-
chase, check and, where applicable, repair used items
of equipment and then sell them on as second-hand
products. The less stringent legal provisions under
Section 476 (2), second half-sentence, of the Civil
Code (shorter statute of limitations) also apply here. In
practice, lots of companies provide longer warranties
covering their repair work in order to gain customers’
trust. If a product cannot be refurbished or is not worth
refurbishing, it can also be recycled. Recycling means
any process whereby waste is processed into prod-
ucts, materials or substances either for their original
or other purposes.' Both textiles and electrical and
electronic equipment are being increasingly processed
at large-scale recycling plants in order to extract sec-
ondary raw materials from them. In 2019, 17.4 % of the
word’s e-waste'? was recycled, whereas the fate of the
remaining 82.6% remains unknown.'?® At 42.5%, Eu-
rope boasts the highest recycling rate, whereas Africa
ranks in last place with a rate of 0.9%.'? In 2018, with
a collection rate of 43.1%, Germany narrowly missed
the EU’s collection target of 45%. However, the recy-
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cling rate indicates only what proportion is recovered,
not what proportion is used in new products or in what
capacity. A precise figure regarding this is not available
for Germany.

The German Federal Environment Agency (Umweltbun-
desamt, UBA) believes that it is possible to increase
the collection rate by significantly simplifying the op-
tions available for consumers to hand used products
back.'? Increasing the number of drop-off points in
the immediate vicinity of the final users of old items of
equipment could make returning them easier and more
convenient and hence increase the collection rate. At
the same time, the obligation set out in Section 18 (2]
of the German Electrical and Electronic Equipment Act
(Elektro- und Elektronikgeritegesetz, ElektroG) for man-
ufacturers to inform private households of the options
available for returning used items of equipment and for
having them collected needs to be fleshed out in spe-
cific terms so as to ensure that consumers are aware
of the options available to them. Another albeit more
complicated approach would be to introduce a depos-
it-refund system (cf. Section 25 (1) (2] of the Circular
Economy Act) for electrical equipment, similar to the
one in place for beverage packaging, as recently pro-
posed by The Left Party parliamentary group in the
Bundestag.'?® However, there are subsequent follow-up
questions which require more in-depth investigation.'®

There is another issue which needs to be addressed re-
garding textile recycling. In view of the fact that new col-
lections are launched more and more frequently these
days, firstly, there are more and more items of clothing
in circulation and, secondly, the quality of these items is
suffering as a result of increased production pressure.
However, quality has a major impact on recycling suc-
cess rates. The city of Hamburg has taken appropriate

measures in response to this and removed its textile
collection containers, as handing over any collected
textiles to textile recycling companies is proving less
and less worthwhile.’® The Textile Recycling (Textilre-
cycling) trade association highlights the fact that the
cost of incinerating non-recyclable textiles has sky-
rocketed in recent years.”! It is therefore calling for a
fee to be imposed within the fashion industry for each
individual item of clothing sold in order to contribute
towards the collection and recycling costs.”™ Given that
electronics are now also being incorporated into cloth-
ing, this call will grow only louder as recycling process-
es become more and more complicated and expensive.
Recycling plants are subject to the same legal provi-
sions as the production plants which make the original
products (Technical Instructions on Air Quality Control,
Federal Ordinance on Immission Control, Waste Water
Ordinance and Regulation (EC) No 1907/2006). There
are also opportunities for other types of recovery (in
particular energy recovery and backfilling) as well as
the disposal of waste, for example by transferring it to
a permanent storage site.

Essentially, waste must be handed over to public dis-
posal companies,’ i.e. bodies mandated to dispose of
waste, if the waste producer or owner cannot or does
not wish to use it (Sections 7 (2) and 17 (1) of the Cir-
cular Economy Act). To ensure that waste can be hand-
ed over to the right disposal company, manufacturers
are obliged, as part of their product stewardship com-
mitments in accordance with Section 23 (2) (3) of the
Circular Economy Act, to label products which contain
pollutants.

Special rules apply to waste electrical and electronic
equipment in this respect. Bodies mandated to dispose
of waste (district and city councils) can choose whether
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to introduce a send-in system or a pick-up system.’
These bodies have made extensive use of the option
to delegate the task of receiving or collecting waste to
public service companies. They can either award con-
tracts in-house or by means of an invitation to tender.
The e-waste which is subsequently collated can either
be shredded or dismantled. Unlike shredding, disman-
tling allows the materials involved to be fully recycled.
For this to happen, the recycler needs to know which
products and materials or mixtures of materials were
originally used. However, in the case of hybrid products,
even having accurate information to hand regarding the
composition of the materials is of no help. Materials
and components cannot be dismantled into unmixed
waste with current separation processes.™ The Elec-
trical and Electronic Equipment Act 2020 transposes
the European Waste Electrical and Electronic Equip-
ment Directive’ into German law. The Waste Electrical
and Electronic Equipment Directive had, for one thing,
introduced a new classification system. Equipment
classification is the essential first step for any repro-
cessing. However, one category in particular presents
the recycling industry with all sorts of problems. Small
items of IT and telecommunications equipment with
an external dimension of a maximum of 50 cm are as-
signed to a single category without any further differ-
entiation despite the fact that they are composed of an
array of different materials and components.

In accordance with Section 5 of the Electrical and
Electronic Equipment Act, manufacturers must set up
a joint body (clearing house) for waste electrical and
electronic equipment. Germany’s Waste Electrical and
Electronic Equipment Register Foundation (Stiftung
EAR) has taken over this role. It registers manufactur-
ers of electrical and electronic equipment and coor-
dinates the provision of collection containers and the
collection of waste equipment with the public waste
management authorities across the whole of Germa-

ny. In fact, it is not just a register but an integral part
of the overall waste management system. Manufac-
turers and sellers are exempted from having to hand
over waste to disposal companies if they wish to take
products back for themselves (Sections 17 (2) and 23
(2) (5) of the Circular Economy Act in conjunction with
Section 26 of the same Act). The party responsible for
product stewardship (manufacturer or seller] must in-
form the consumer of the option to hand the product
back'’ (Section 23 (2) (4) of the Circular Economy Act).
In practice, it is often impossible to identify who the
manufacturer was because the label has faded over
time, thus making it impossible to hand the item back.
As such, the resulting cost must be covered by the re-
cycling companies which receive waste electrical and
electronic equipment for which the manufacturer can
no longer be identified.

In accordance with Section 17 (1) of the Electrical and
Electronic Equipment Act, sellers which have a shop
floor space of 400 m? or more dedicated to electrical
and electronic equipment are obliged to take back
waste electrical and electronic equipment in exchange
for the consumer purchasing a similar new item of
equipment. Consumers are also allowed to take back
to such sellers up to five old items of equipment which
fall under the same category of equipment, provided
that none of the external dimensions exceed 25 cm.
Sellers are not obliged to accept items of equipment
which are larger and fall under the Electrical and Elec-
tronic Equipment Act (edge length 50 cm). Environ-
mental Action Germany (Deutsche Umwelthilfe) has
initiated legal proceedings against two online traders
on the grounds of consumers’ having to travel unrea-
sonable distances to hand back their used products.’®
Furthermore, e-waste and textile waste can be taken to
designated collection points, so long as proper notifica-
tion has been provided regarding the collection points
(Section 17 (2) (3) and (4) of the Circular Economy Act in
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conjunction with Section 18 of the same Act).”’ These
collection points are either commercial or charitable in
nature (for example clothing containers of commercial
textile recyclers or charities). They are faced with all
the usual problems that are caused on account of insuf-
ficient labelling of product materials (hybrid products)
and the existence of shortcomings in the classification
of textiles and electrical equipment.

f) Conclusion

The legal situation outside of contract law under the
Civil Code varies and is unclear for politicians, for
businesses and for consumers. This is not only the
case for vulnerable and trusting consumers, as even
well-educated, interested, engaged and “empowered
consumers” need to do a lot of in-depth research
which may not even lead to a successful outcome in
any case. Only in exceptional cases are companies
obliged to inform consumers about the sustainability
aspects of their products on their own initiative. Due to
the global nature of many supply chains and produc-
tion chains, the legal framework conditions are diffi-
cult to pin down and understand, and verifying wheth-
er they have been complied with is almost impossible.
The numerous voluntary commitments and alliances
for voluntary monitoring of supply chains and pro-
duction chains as well as the voluntary provision of
information and usage instructions by the companies
concerned, at least where the companies verifiably
disclose to the appropriate extent which measures
they used to monitor compliance with the relevant
standards, are essentially to be praised. Due to the
sheer number of different initiatives which have not
been synchronised or aligned, it is ultimately very
difficult and often impossible for consumers to make
sustainable purchasing decisions without undertak-
ing extensive research of their own.

The really pressing issue, from a legal policy point of
view, is the disconnect between consumer contract
law and the legal rules which apply to the stages pri-
or to and subsequent to contract conclusion, namely
the extraction of resources, manufacturing, transpor-
tation, after-sales service, reprocessing and disposal.

The issue is that not only do entire fields of law exist in
complete isolation from each other, such as consumer
law and waste legislation or consumer law and pro-
visions regarding production both in Germany and in
other countries within the EU, but also, and perhaps
worse, when it comes to achieving the goal of sustaina-
ble consumption, provisions set out in public law, which
apply to society as a whole, and provisions set out in
private law, which apply to the parties to a contract,
are not synchronised. Consumers have, to date, not
been sufficiently taken into account, in their capacity
as the party potentially being addressed by the rules
or at least in their capacity as the beneficiaries of the
rules, when the rules have been drawn up. A poignant
example is the lack of coordination between labelling
requirements under public law and obligations to pro-
vide information under private law.

The systematic interweaving of consumer law with
fields of law which apply prior to and subsequent to
contract conclusion in order to achieve a circular econ-
omy is a Herculean task which, to date, no country an-
ywhere in the world has successfully managed to exe-
cute. In the previous legislative period, the European
Union dramatically improved consumer contract law.
The EU’s primary objective was the full harmonisation
of consumer law and, in particular, of legislation gov-
erning the sale of consumer goods as well as distance
selling. Consumer law established under the Juncker
Commission addresses sustainability and the need for
sustainable consumption at best rhetorically. As such,
the new Commission is faced with the not-so-simple
task of rewriting the existing and adopted body of leg-
islation, consisting of a range of different directives and
regulations, in order to take account of sustainability
aspects. By agreeing to full harmonisation, the Member
States have delegated their regulatory powers within
this area to the EU and thus, for now, surrendered their
prerogative to act.

Nevertheless, Germany is still at liberty to provide
fresh impetus itself and play a leading role with-
in the EU in developing sustainable consumer law.
The opportunity for Germany to proceed and make its
own headway is, for example, set out in Article 114(5)
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of the Treaty on the Functioning of the European Un-
ion (TFEU), which allows Member States to introduce
national provisions based on new scientific evidence
relating to the protection of the environment or the
working environment on grounds of a problem specif-
ic to that Member State arising after the adoption of
the harmonisation measure. Such unilateral action can
also be undertaken in accordance with the EU’s eco-
nomic constitution. Sustainability is mentioned as an
objective, but the EU’s powers are actually limited with
regard to environmental law (Article 191 of the Treaty
on the Functioning of the European Union). This major
solution, i. e. the development of sustainable consum-
er law, will definitely require further detailed scientif-
ic, legal, conceptual and empirical input. The Advisory
Council for Consumer Affairs can and will initiate and
expedite this process.

The following proposals for reforming e-commerce are
therefore just a small piece in the broader sustainable
consumption puzzle. They are designed to make a swift
and short-term improvement to a specific problem by
reducing the number of returns in the interests of both
traders and consumers. Nevertheless, the regulation of
e-commerce exemplifies all the problems which truly
sustainable consumer law must seek to address.



As already discussed, the analysis of the issue of sustain-
ability with regard to e-commerce requires a holistic ap-
proach and must not be restricted to contract law alone,
and, as such, the same applies to potential solutions.
What is really needed is an interweaving of regulatory
and technological approaches as well as social change
whereby the mutual responsibilities of all the parties in-
volved are evenly rebalanced in order to provide a sustain-
able future for e-commerce. Several potential approach-
es are presented below along with their advantages and
disadvantages in order to create a basis for discussion.

a) Allocation of responsibilities

In accordance with current contract law, consumers are
free to decide whether to return goods to traders or not,
as they do not need to state their reason(s) for withdraw-
ing from the contract. Traders can simply try to eliminate
or at least minimise the causes of returns, such as con-
sumers having false expectations of or the wrong idea
about a product, from the outset.’® Conversely, custom-
ers are able to factor in the option to return items when
they order them, in that they can order the same product
in several colours and sizes to start with so that they can
view them properly and then decide on the best option.
Customers only ever have to cover the return shipping
costs if they were informed in advance by the trader, and,
in reality, this is very rarely enforced. In response to the
aforementioned survey carried out in 2019, only 15% of
traders said that they exercise the option to pass on the
return shipping costs to customers.™!

Companies are constantly vying for business by not
charging consumers return shipping costs. Also, when
consumers return a product, both the purchase price
and the shipping costs must be refunded. As such, if
they are in two minds as to whether to return a prod-
uct or keep it, there is no financial incentive for them to
keep it - in fact, quite the opposite. However, whether not
returning a product is really a more sustainable option
is also debatable, as the product may then just end up
lying around not being used or be immediately disposed
of by the customer. Consumers therefore need to choose
the items that they order carefully so that there is ordi-
narily no need to even consider having to return a pur-
chase. Competition works in consumers’ favour, as legal
regulations almost encourage them to order a range of
products and then decide on which one is the best fit. In
theory, it is in traders’ best interests to try to provide as
extensive and accurate a description as possible of the
product in question in order to minimise returns. How-
ever, even when some companies pursue this approach,
they find that their efforts ultimately conflict with the
overall shopping experience where customers can inten-
tionally order too much without having to worry about
the consequences. In any case, it is clear that the way in
which shipping costs are applied is focused solely on the
different interests of companies as sellers and consum-
ers as customers and that neither sustainability nor the
ideal of sustainable consumption have been taken into
consideration in drawing up regulatory provisions.

With regard to further legal bases, the various responsi-
bilities require a more nuanced assessment. Companies
are (as things currently stand) not obliged to monitor
their suppliers’ compliance with environmental and so-
cial sustainability standards throughout the production
chain. As such, consumers have to rely on companies’
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voluntary commitments and must themselves check to
see whether a company has imposed its own voluntary
commitments or is affiliated with an initiative or whether
the product in question boasts a sustainability label. Yet,
even if consumers were to obtain the relevant product
information, the question would remain as to whether
they would actually take proper note of it and base their
decisions on it. The situation is different at the pre-con-
tractual stage, whereby traders are not permitted to
present any misleading environmental information in
their advertising and are at least obliged to mention cer-
tain product characteristics. In that respect, consum-
ers have the necessary information at their fingertips
without having to go to any great lengths themselves.
Consumers also have the option to find out if companies
are members of any initiatives, have imposed voluntary
commitments on themselves or have qualified to use any
labels on their products and what those labels mean.

With regard to the transportation of their products,
companies are only expected to follow guidelines and
voluntarily provide consumers with the relevant infor-
mation that they need to make an informed decision.
At the post-contractual stage, both companies and con-
sumers are responsible for ensuring that products are
used sustainably. For example, when designing their
products and providing an after-sales service, compa-
nies are required to ensure that consumers are able to
use their products sustainably. Consumers also have a
hand in a product’s overall sustainability credentials on
the basis of their usage habits and their decision wheth-
er to potentially return the product and withdraw from
the contract as well as their decision as to whether to
have the product repaired or replace it with a new pur-
chase. Once consumers have finished with a product,
companies need to meet their product stewardship ob-
ligations. However, ultimately, it is down to consumers
to decide which disposal route to choose. As such, it is
not easy to find out what exactly happens to waste elec-
trical and electronic equipment or textiles, i.e. whether
they are reprocessed for reuse or shredded. According
to a study, in 2019 over 80 % of global e-waste was not
collected via the official route. A tiny proportion (less
than 10 %) of small items of equipment in particular was
apparently disposed of with normal domestic waste, the

rest is unaccounted for and was presumably shipped in
the form of second-hand goods to lower-income coun-
tries, exported illegally and disposed of or mixed in with
other waste streams, making recycling difficult.'® The
issues faced in conventional recycling demonstrate how
important it is for companies to bear what will happen
at the end of a product’s useful life in mind as early on
as the product design stage. The processed materials
involved and the product’s design have a major impact
on whether the product can be successfully recycled or
what alternative options could be available at the end of
a product’s useful life. A clear concept and clear spec-
ifications for using (a mixture of) materials and ensur-
ing the proper relevant logistics throughout the entire
product life cycle will be necessary in order to be able to
pursue, let alone achieve, a circular economy.'

b) Levels of regulation

The provisions under contract law which are of rele-
vance here are national regulations determined on the
basis of EU law - this applies both in terms of distance
selling and the sale of consumer goods. Both fields
of law are fully harmonised. Accordingly, purchasers,
i.e. consumers, cover the costs of return shipments if
they withdraw from their contract. However, the ob-
ligation to pay those costs is subject to consumers’
having been provided with the relevant information
beforehand.

Germany does not operate in a legal vacuum even at the
pre-contractual and post-contractual stages of produc-
tion and distribution. In addition to ever-present EU law,
there are also the provisions of the GATT and the WTO
to consider, which do not contain any explicit specifica-
tions with regard to a sustainable economy or sustain-
able consumption. It could even be said that, as things
currently stand, sustainability does not feature as a
relevant category in respective international provisions,
meaning that more sustainable products must not be
given preferential treatment. Any national regulation,
whether it sets out a potential obligation to indicate a
product’s geographical provenance or constitutes sup-
ply chain legislation, must be examined to ensure that it
is compatible with EU law and world trade law.
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a) Pros and cons of introducing an obligation
to bear costs

In 2019, the Returns Management Research Group at
the University of Bamberg conducted a study into pre-
ventive returns management and, in particular, the idea
of introducing return shipping fees.'® The authors of
the study concluded that even a minimal fee of, for ex-
ample, EUR 3 would reduce the number of returns
by 16 %. Given that return-related costs have, to date,
always been factored into companies’ pricing, purchase
prices would be lower for customers, and only custom-
ers who send a lot of items back would lose out. Trad-
ers can actually already force their customers to pay
the return shipping costs provided that they make them
aware of this prior to concluding the contract. Almost
60% of companies said in the survey that they would
be happy to charge return shipping costs but cannot
do so on account of the fact that they need to be com-
petitive.” This problem would be solved if customers
were obliged to pay the return shipping costs by law.
Optional cost-related provisions do not have a negative
impact on competition from the perspective of consum-
ers but do have a negative impact in terms of sustain-
ability. External costs (for example on account of any
environmental damage caused) would be internalised
and made visible and not passed on to all consumers
by means of the purchase price. Mandatory provisions
are required, although they would also raise their own
legal issues. Such regulations are essentially alien to a
market economy. The situation is usually the reverse:
companies try to charge customers costs which the lat-
ter try to avoid.

Such a reallocation of costs would also fly in the face
of what has, to date, been the dominant position of

consumer associations in Germany and Europe. When
working on the Distance Selling Directive,'® consumer
associations argued strongly in favour of ensuring that
consumers were not charged return shipping fees if
they decided to withdraw from the contract. A political
compromise was reached which involved the introduc-
tion of an obligation for traders to inform consumers in
advance if they intend to pass return-related costs on to
them. When working on the “Modernisation Directive”,
the European Commission proposed adding a sub-point
in the form of letter (n) to Article 16 of the Consumer
Rights Directive® which would set out an exception
from the right of withdrawal if the consumer had used
the goods in question during the withdrawal period to an
extent which was not necessary in order to establish the
nature, characteristics and functioning of the goods.'™?
However, this proposal was unanimously rejected by the
European Council and the European Parliament.

The policy continues to concentrate on developing and
expanding consumer rights to ensure unencumbered
consumption. Sustainability aspects still do not seem
to come into play, and, instead, the interests at stake in
the two-sided relationship continue to be the main fo-
cus. Any deviation from this position would more or less
equate to a tectonic paradigm shift in consumer-relat-
ed matters, as it would involve consumer associations’
actively addressing the issue and considering whether
and to what extent consumers should and must take re-
sponsibility themselves. One option could be to increase
consumers’ awareness of the consequences of their ac-
tions, i.e. of withdrawing from a contract, on the envi-
ronment or to encourage them to try to move away from
ordering single items and instead group several items
into one order which would also be more cost-effective
for them (known as nudging/boosting). As a result, con-
sumers would be encouraged, rather than forced, to act
responsibly. Cost-related provisions to the detriment
of consumers have another downside, as they typically
affect vulnerable consumers. In any case, it would be a
good idea to ask consumers themselves whether and
to what extent they would be prepared to actively as-
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sume responsibility if it were to have an impact on their
pockets. According to a representative survey conducted
by the North Rhine-Westphalia Consumer Organisation
(VZ NRW] in 2018, consumers would rather be positively
encouraged by traders to reduce the number of returns
that they make than be hit with additional costs.™

b) Pros and cons of technological solutions

The main issue with distance selling is consumers’ in-
ability to visually inspect a product with their own eyes,
hold it in their hands and fully familiarise themselves
with it. The legislature is attempting to compensate for
this shortcoming with a broad range of obligations to pro-
vide information, but no obligation to provide information
can make up for the non-existent shopping experience.
Obligations to provide information are often second-best
solutions. As such, even the industry’s own attempts to
encourage traders to provide better and more accurate
product descriptions are not the solution. Even if it were
possible to provide a product description which, in the
case of textiles for example, enabled consumers to find
out whether the product would possibly fit by means of
their taking their own body measurements, a key issue
would still need to be resolved: how can e-commerce
provide customers with a more realistic shopping expe-
rience, enabling them to find out in a matter of seconds
if an item of clothing suits them by trying it on or if a
smartphone fits nicely in the palm of their hand?

Itis hardly surprising that companies are keen to replace
the real-life shopping experience with a virtual one. In
recent years, more and more innovative technological
solutions have been invented to reduce the number of
returns. They are, in particular, designed to make up for
the fact that consumers are unable to try products on
or visually inspect them with their own eyes when pur-
chasing online by describing and presenting the prod-
ucts as accurately as possible and helping consumers
determine which size would fit best. One such example
is a three-dimensional scanning app.'®2 Other companies

still rely on providing step-by-step instructions for con-
sumers to take their own body measurements or look at
their order history in order to make size-related sugges-
tions that are as accurate as possible, though they are
somewhat behind the times."® Innovative new solutions
are expected to be unveiled soon. A situation where a
manufacturer’s software scans the customer’s entire
body and determines their measurements no longer
sounds like the stuff of science fiction.

Whether consumers have to continue to take their own
body measurements themselves and input these de-
tails or simply be scanned by the manufacturer’s tech-
nology, either way this will create a whole new problem.
Companies will receive a whole range of potentially val-
uable data which could be exploited by other sectors
of the economy. How can consumers ensure that such
highly sensitive personal data are not misused and do
not fall into the wrong hands? Technological solutions
designed to promote sustainable consumption will
quickly find themselves at odds with legal regulations
on data protection.

Another technological solution involves making it eas-
ier for consumers to find sustainable products and ob-
tain the information they need and avoid purchasing the
wrong things. The responsibility of online platforms is
a key concern here. The Advisory Council for Consum-
er Affairs addressed this issue in its recently published
opinion entitled “Fundamental requirements for con-
sumer-oriented regulation of interactional platform
functionalities”. Corresponding approaches can also
be found in the list of requirements set out by the Fed-
eration of German Consumer Organisations."

c) Pros and cons of a voluntary commitment designed
to reduce the free-shipping effect

Another option for trying to reduce return rates is to use
the latest research findings on the free-shipping effect
and, with the involvement of various different relevant

151 North Rhine-Westphalia Consumer Organisation (Verbraucherzentrale Nordrhein-Westfalen), Umweltfreundlicher Versand: Verbraucher sehen
Héndler in der Pflicht [Consumers feel that traders are responsible for environmentally-friendly shippingl, 2018.
152 TextilWirtschaft, Nike Fit: Per Smartphone-Scan zum passenden Schuh [Nike Fit: smartphone scanning helps users get the right-sized trainers],

2019.
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Verantwortung nehmen [Ensuring that online platforms and comparison portals assume their responsibilities], 2020.



associations and, where applicable, the supervisory au-
thorities, obtain a voluntary commitment from business-
es. The main crux of the voluntary commitment could be
to agree not to aggressively advertise free shipping.’™
A recent study by Shehu et al. (2020) shows that, in this
case, a significant, albeit incremental, reduction in re-
turn rates of 0.3 percentage points could be achieved. As
this reduction would also have a demonstrably positive
effect on the profitability of the companies in question
and would also not diminish the legal standing of con-
sumers, this approach could be introduced comparative-
ly swiftly with the consent of all parties.

However, the disadvantages would be its limited effec-
tiveness and the need to incorporate international com-
panies in particular. The question would also arise as to
whether start-ups would fall into line or conversely see
it as an opportunity to enter the market.

d) Technological approaches for a more sustainable
product range in online stores

Alongside specialist online marketplaces which explicitly
advertise the fact that they place particular importance
on having sustainable products, an increasing number
of conventional online stores, such as Zalando™ and
ASQS", are enabling their customers to use a sustaina-
bility filter when searching for products. This is designed
to make it easier for customers to find sustainable prod-
ucts in amongst the huge range of items available. The is-
sue at the moment with these sustainability filters is that
the criteria they use vary from store to store and, despite
the explanations provided on individual stores” websites,
are still rather vague. Many stores, for example, use ex-
isting labels and align themselves with standards. How-
ever, as a result, consumers first need to research these
in more depth in order to find out what each filter actually
implies. Nevertheless, this type of optional setting pro-
vides at least a bit of general guidance and is an approach
which has the potential to be gradually improved.

Possible environmental impacts of the ongoing digiti-
sation of the economy and society are also of particular
significance for sustainable consumption. The study
conducted by the German Federal Environment Agency
into consumption 4.0 already highlights rising energy
intensity and increasing consumption of resources. It
is more difficult to predict whether the new opportu-
nities provided by the digital economy will encourage
consumers to think harder about the decisions and
choices they make."®

Efforts could also be made to ensure that existing con-
sumer contract law focuses more heavily on sustaina-
bility aspects in the future. Proposals have been on the
table and schools of thought have been around for 20
years and are worth briefly outlining.

A possible approach could, for example, be to explicitly
enshrine sustainability in the sale of goods law-related
definition of defect in Section 434 of the Civil Code. As
such, a sentence which states “The usual quality of a
thing also includes characteristics which concern the
sustainability of the thing, in particular its energy effi-
ciency, reparability and minimum service life” could be
added to Section 434 (1), second sentence, no. (2) of the
Civil Code."™ The specific minimum service life could
result from Section 8 of the German Product Safety Act
(Produktsicherheitsgesetz, ProdSG) in conjunction with
a product-related ordinance and, possibly, in conjunc-
tion with private standards. After all, these days, not
only is the health and safety of people seen as a legit-
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imate aim of ordinances but environmental protection
too. The advantage here would be that taking account
of technical progress would not require a legislative
amendment to be made in each individual case but
would simply require the ordinance or private standard
to be modified.

Alternatively or in addition, it is worth considering in-
troducing an obligation to provide a manufacturer’s
guarantee which should be set out in Section 443 of the
Civil Code. The timeframe and contents of the declara-
tion of guarantee could also be chosen by manufactur-
ers at their discretion and hence even be zero.'®® The
obligation to provide a declaration of guarantee could
result in corresponding competition between manu-
facturers, meaning that probably none of them would
state that they would not offer a guarantee at least for
a short time frame. The advantage of introducing such
an obligation would be that technical guarantees are
already commonplace and could be seamlessly incor-
porated into existing practice. Such a solution would
be much easier to enforce than the clarification initially
described regarding rights with regard to warranties
for defects, as no damage needs to be proven for claims
under a declaration of guarantee.

It would also be a sensible idea to expand existing ob-
ligations to provide information with obligations to pro-
vide details regarding the product’s minimum service
life, reparability and energy efficiency. The aforemen-
tioned sustainability standards could be incorporat-
ed as essential characteristics in Article 246 (1) (1) of
the Introductory Act to the Civil Code and Article 246a
Section 1 (1) (1) of the same Act. Incorporating them in
Section 5a (3] (1) of the Act Against Unfair Competition
may also sound like a good idea but would, in fact, con-
travene EU law, as the underlying Unfair Commercial
Practices Directive'™ fully harmonises fair trading law.
As a result, any such addition would probably have to
take place at the level of EU law.

a) Supply chain legislation

Outside of contract law, the move both at national lev-
el'¥? and at European level'®® is towards binding regula-
tions for companies to monitor human rights standards
and environmental standards throughout supply chains.
Since, as borne out in the recent findings of the second
NAP monitoring process, German companies are not
sufficiently monitoring their supply chains and are there-
fore not voluntarily fulfilling the due diligence measures,
the introduction of binding legal regulations seems in-
evitable. This is supported by the fact that the responsi-
bility cannot continue to rest solely on the shoulders of
consumers. Consumers usually cannot obtain sufficient
information regarding the sustainability of products and
cannot themselves make responsible, considered deci-
sions in favour of or against a certain company or prod-
uct. The introduction of such supply chain legislation
should clearly be endorsed for the benefit of consum-
ers; however, numerous companies have also recently
spoken out in favour of binding regulations.™

In future, regulations should increasingly apply to the
supply side. It is important for the requirements not to
fall short of those set out in the UN Guiding Principles.
Fulfilment of human rights standards and environmen-
tal standards should be mandatory. As adverse envi-
ronmental impacts often go hand in hand with human
rights abuses, both issues should no longer be tackled
separately but jointly together in comprehensive sup-
ply chain legislation.’® Standards, which to date have
been fulfilled by companies on a voluntary basis, such
as those of the Green Button (Griiner Knopf) initiative,
could in future be enshrined in law as minimum stand-
ards. What is more, supply chain legislation should con-
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tain an obligation for companies to carry out analyses,
execute measures and draw up reports and should set
out provisions for imposing penalties for infringements.
Regulations at European level would be beneficial so as
to ensure a level playing field for all European compa-
nies. However, as a European solution of this nature does
not seem like a realistic option in the foreseeable future
due to the sheer number of stakeholders and conflicting
interests involved, it seems necessary for Germany to
adopt national regulations as quickly as possible.

b) Manufacturers’ contribution towards the costs
of recycling

Shorter and shorter product life cycles are leading to
increased disposal and reprocessing costs. The grow-
ing trend for hybrid products, such as clothing which
incorporates electronics or electrical devices, in which
metals and plastics can no longer be separated, is
presenting the entire waste management and repro-
cessing system with brand new problems. More and
more fires are, for example, breaking out at disposal
companies’ facilities, often triggered by the growing
use of lithium batteries in small electronic devices and
textiles which cannot be disposed of separately even
if consumers wanted to.'% The growing costs involved
have so far largely been covered by local authorities.

However, manufacturers absolutely must be made to
discharge their duties. The difficulties involved when
products are manufactured in global value chains are
evident. Who should bear responsibility: the manufac-
turer in Asia, the importer, the trader or the seller? It
could also be worth considering a fund into which sev-
eral of the parties potentially responsible contribute.
The most important thing is to initiate a debate which
focuses on the consequences of shorter product life cy-
cles and the hybrid use of materials.

c) Reduction in the consumption of primary
raw materials

Another approach outside of consumer contract law
and extending far beyond the confines of e-commerce
would be to establish regulations designed to reduce
consumption of primary raw materials. The introduc-
tion of a resource tax on primary raw materials has
been debated for several years now."”” Resource taxes
encourage companies to increase efficiency and con-
sistently and systematically recycle, ensuring that, as
a consequence, overall demand for primary raw ma-
terials falls and overall demand for high-quality sec-
ondary raw materials increases. At the same time,
the additional tax revenue could be used to reduce the
negative environmental impacts of the extraction of raw
materials. Another proposal goes even further in that it
would seek not only to reduce the extraction of raw ma-
terials but also to pave the way for a smooth transition
to a circular economy. Instead of finished products, this
would be levelled at basic materials, i.e. raw materials,
which should be continuously recycled for production
purposes.'® In order for this to be achieved, the com-
panies which initially introduce the raw materials into
the production cycle should remain the owners of the
materials and simply rent them out to manufacturing
companies.’ In order to be permitted to place the ma-
terials on the market at all in the first place, they would
have to either prove that the material is able to achieve
a certain recyclability percentage or provide evidence
of the existence of a long-term plan for increasing the
rates at which recycled materials are used in their
products over the next 15 to 25 years.'” In return, the
parties renting out the raw materials could, for exam-
ple, receive proportional recovery rights.
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The basic example of returns in e-commerce clearly
demonstrates that the need for sustainability cannot be
met with hasty regulatory responses. Whatever solu-
tion is envisaged, whether it involves Germany’s going
it alone with solo efforts at national level, whether it
involves reallocating responsibilities amongst traders,
manufacturers and consumers, or whether it involves
deploying technological solutions, each one has its
own pros and cons. One of the main obstacles is root-
ed in the full harmonisation of consumer law, which
was passed in 2000 at the Lisbon Summit by the EU
Heads of State or Government in order to increase the
EU’s competitiveness in the age of globalisation. It is
quite right to question whether the full harmonisation
approved by those Heads of State or Government and
driven forward by the EU over the following two dec-
ades in consultation with the Member States can even
cope with sustainability, i.e. whether the EU is the only
competent legislative body for sustainable consump-
tion within the framework of the fully harmonised sta-
tus quo.

What is needed and required is a broad and open so-
cio-political debate leading to a growing willingness
to accept and embrace change. This debate must take
place within the parliaments and within society, both
nationally and within the EU bodies. The transformation
of the economy with a view to sustainable consump-
tion and sustainable production remains a societal and
therefore also a political challenge, which requires a
broad range of initiatives at multiple levels. Even if the
EU is able to act as a significant driving force through
its use of centralised legislation, further measures
should also and, in fact, in particular, be implemented
by the Federal Republic of Germany.
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